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ADMINISTRATIVE CONFERENCE ACT 



TUESDAY, JUNE 27, 1972 

U.S. Senate, 

Subcommittee on Administrative Practice and Procedure 

of the Committee on the Judiciary. 

Washington, D.C. 

The subcommittee met, pursuant to notice, at 2:30 p.m. in room 
4232, Sfew Senate Office Building, Senator Edward M. Kennedy 
( chairman of the subcommittee) presiding. 

Present : Senator Kennedy. 

Also present: James F. Flug, chief counsel; and Thomas M. Sus- 
man, assistant counsel. 

Senator Kennedy. The subcommittee will come to order. 

Over a year ago in his state of the Union address, President Xixon 
observed with unaccustomed candor that "Most Americans are simply 
fed up with government at all levels." Since that time, actions on the 
part of officers and agencies of this administration have done little 
to instill public confidence in the integrity and responsibility of gov- 
ernmental processes. If anything, the average citizen is feeling in- 
creasingly powerless to influence the course of Government activities 
affecting him. 

After numerous secret meetings between company representatives 
and Government officials, the Justice Department last year settled 
three major antitrust cases against I.T. & T. without anv public indi- 
cation of t lie reasons for the settlement or disclosure of the contacts 
leading up to the settlement. 

The SEC recently dismissed with a meaningless consent order its 
suit against I.T. & T. and company officials without any public dis- 
closure of the facts and records on which it based its originally weak 
complaint. 

The Federal Communications Commission, charged with regulating 
the airwaves, was revealed to have worked overtime in monitoring 
telephone calls of its own employees. 

A growing White House staff has assumed direction and control 
over many aspects of agency decisionmaking but, cloaked in the man- 
tle of executive privilege, has refused to testify before Congress about 
involvement with or influence over Federal programs. 

Government agencies have refused to provide Congress with infor- 
mation without even invoking executive privilege, in direct contradic- 
tion of a Presidential mandate. 

The Defense Department has unjustifiably covered its activities with 
the stamp of "Security Confidential", leaking information beneficial 
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to it but urging strict prosecution of anyone accused of bringing ad- 
verse information to public attention. 

We meet this afternoon to consider legislation relating to the Ad- 
ministrative Conference of the United States. I am not suggesting 
that the Administrative Conference should or could become involved 
in remedying the various administrative abuses described above. But 
the Conference is charged by statute to : 

Develop recommendations for action by proper authorities to 
the end that private rights may be fully protected and regula- 
tory activities and other Federal responsibilities may be carried 
out expeditiously in the public interest. 
There is little question that these abuses reflect a failure on the 
part of Government to develop practices and policies fully responsive 
to public interests and needs, including the public s interest in what 
its officials do and write in carrying out their responsibilities. It is to 
these procedural failures that' the Administrative Conference ad- 
dresses itself. 

Delay, inefficiency, misplaced priorities, secrecy, expensiveness, and 
unresponsiveness are just a few of the problems incurred in the course 
d agency activities. Government agencies e.xerci-e powers of enormous 
significance to private citizens without providing even the minimal 
sa IV guards of notice, opportunity for hearing, and public statement of 
reasons in support of a decision. The Administrative Conference is 
the only Federal Agency that is specifically charged and equipped to 
study and recommend needed changes in the administrative machinery 
necessary to improve the quality of administrative justice meted out 
by the Federal Establishment, Its successes will benefit all of u<. its 
failures can result in the perpetuation of practices and procedures 
detriment al to all of us. 

Certainly the present Administrative Conference is off to a good 
start. With its limited staff and resource- it has already demonstrated 
that it can be a vital force in improving the administrative processes. 
Since its establishment in 19GS it has adopted 31 formal recommenda- 
tions, many of which have been implemented in full or in part. In 
some cases agencies have adopted Conference recommendations even 
he fori' they had been fully developed. Numerous bills reflecting spe- 
cific Conference recommendations have been introduced before Con- 
gress. One of those bills — embodying three Administrative Confer- 
ence recommendations relating to sovereign immunity, the amount in 
controversy requirement in Federal question cases, and the naming 
of the Tinted States as a party defendant- lias been reported favor- 
ably by this subcommittee and is presently awaiting full Judiciary 
( !ommittee ad ion. 

There is a great need for dispassionate, scholarly, and detailed 
studies which are beyond the present means of the Administrative 
Conference. The Conference could also effectively utilize services and 
grants which it cannot now legally accept. The legislation before us 
t<>d;iy would meet these problems. 

Improvement of administrative procedures and increased under- 
standing of official behavior will lead to greater citizen confidence in 
the integrity ami legit imacv of government act ion. Exploration of the 
administrative process by the Administrative Conference on a larger 
and deeper -cale should make a substantial contribution to those ends. 
Its demonstrated capabilities to conduct impartial, professional 
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Studies and to propose sound remedial measures have convinced me 
that the Conference should now he given the opportunity to expand 
its activities. 

The popular dissatisfaction with the workings of government at 
all levels will not be dispelled by simply stripping the government 
oi all its powers. The solution lies* in constant reexamination, reevalu- 
ating and reform, so that the government can stay attuned to and 
become more responsive to the needs of the people. It is this process 
of reexamination, reevaluation, and reform that is the objective of the 
Administrative Conference. Congress must do what it can to provide 
the Conference with the tolls for meeting that objective. 

We will proceed with our witnesses this afternoon. They are all 
well known around government circles. Roger Cramton was named 
to head the Administrative Conference in the fall of 1970. He came 
to the Conference from the University of Michigan, where he had 
been a professor in the law school. Before we has appointed Chair- 
man, Mr. Cramton served as a consultant to the Administrative Con- 
ference, and in that capacity he appeared before this subcommittee 
to testify on legislation reflecting three Conference recommendations. 

Accompanying the Chairman is Mr. Warner W. Gardner, senior 
partner in a Washington, D.C., law firm. Mr. Gardner served as Assist- 
ant Secretary in the Interior Department and was a Solicitor in both 
that Department and in the Department of Labor. He now chairs the 
Committee on Informal Action of the Administrative Conference. 

I would also like to welcome Mr. John Cushman, who is the Execu- 
tive Director of the Conference. We shall proceed in whatever manner 
you wish. 

STATEMENT OF ROGER C. CRAMTON, CHAIRMAN OF THE ADMINIS- 
TRATIVE CONFERENCE OF THE UNITED STATES, ACCOMPANIED 
BY JOHN F. CUSHMAN, EXECUTIVE DIRECTOR 

Mr. Cramton. Mr. Chairman, I am delighted to have this oppor- 
tunity to testify in support of S. 3671. You have before you the lengthy 
prepared statement which has been submitted on behalf of the Ad- 
ministrative Conference and in support of the legislation. I would 
ask that the statement be put in the record, I will not read it, but 
merely summarize a few of its highlights to save time for questioning. 

Senator Kennedy. The statement will be printed in its entirety. 

Mr. Cramton. The objectives of the proposed legislation are, first, 
to provide the Administrative Conference with authority to seek ap- 
propriations in excess of the present statutory ceiling of $450,000 per 
annum, and, second, to clarify its contractual authority and to grant 
the authority to receive funds and voluntary services from State, Fed- 
eral, and private agencies and instrumentalities. 

Because the committee is familiar with the past history of the Con- 
fen nee, its statutory mandate, general structure, mode of operation, 
and the like, I will not deal with these matters in detail; but I am 
prepared to answer questions concerning them. My prepared state- 
ment contains a fairly complete discussion of the past achievements 
and current activities of the Conference. Today I would like to illus- 
trate some of the highlights of its activities and of the legislative 
proposal. 



The Conference has now promulgated recommendations. A large 
portion of these recommendations have heen adopted in whole or in 
part by Federal administrative agencies. We have had a better record 
with those recommendations addressed to particular agencies and with 
those addressed to agencies in general as distinct from those for legis- 
lation — the legislative process being somewhat slower and more dif- 
ficult. An appendix to pay statement lists the 35 recommendations and 
provides a current evaluation of their present status of implemen- 
tation. 

One of these recommendations illustrating the relationship of the 
Conference's past work and its continuing activities involves a sub- 
ject of great concern to this subcommittee over the years, the Freedom 
of Information Act. I participated recently in month long hearings 
on nggofsy compliance with the Freedom of Information Act held by 
the House Committee on Government Operations. Prior to that, the 
Conference had laid the groundwork in this area through a very care- 
ful study of Professor Giannella of Villanova Law School and a rec- 
ommendation setting down guidelines for the implementation of the 
act. I had the pleasure of telling the House subcommittee of the steps 
that some Federal agencies have taken in response to that recommen- 
dation and urging the suheommiltee, as T urge this subcommittee, to 
join us in efforts to get Federal agencies to go down the road even 
further in complying with the spirit as well as the letter of the Free- 
dom of Information Act. 

The efforts of the Conference in implementing its recommendations, 
I might add, are greatly assisted by the attention given to the same 
matters by congressional interest in and oversight of matters on which 
the Conference has taken a position. 

A second category of recommendations deals with the important 
question of public participation in the administrative process. I do 
not have to tell the chairman of the lack of citizen confidence in gov- 
ernment today, the feeling of helplessness and inability on the part of 
many citizens to influence decisions that have important effects on 
them, and the correlative importance, therefore, of greater citizen 
input and involvement in the administrative process. The Adminis- 
trative Conference has been involved in this with two recommenda- 
tions — recommendation 5 which recommended the creation of a poor 
peoples' counsel ; and recommendation 28 which deals broadly with 
public participation in the Administrative Conference. Our efforts to 
foster legislation for a peoples' counsel have not been greeted with 
overwhelming success, but the efforts toward broader right of access 
to the administrative process, toward lowering the cost of participa- 
tion, and so on, are making a great deal of headway. 

A similar concern is now involved in the consumer advocacy legisla- 
tion which is now pending in both Houses of Congress. It is another 
attempt toward the same objective of greater citizen participation in 
the administrative process. I might add that the current committee 
print of S. 1177. which is the consumer advocacy legislation now under 
consideration by Senator RibicofTs subcommittee of the Senate Com- 
mittee on Government Operations, would fully implement recommen- 
dation 28 of the Administrative Conference of the United States, 
particularly those parts dealing with right of aceess. low transcript 
costs, and reduced costs of participation in the Federal administra- 
tive process. 



I could talk in great detail about a number of other past activities 
and recommendations of the Conference. Mr. Gardner m bl8 presen- 
tation will deal with several that are highly important. I wonhMiKe 
to turn now, though, to a few remarks about the emerging role of the 
Administrative Conference in the Federal scheme of things. 

One function it was anticipated the Conference would perform is 
that of commenting on general questions of administrative procedure. 
We have engaged in thai activity not only in the form of recommen- 
dations, hut also on a continuing and informal basis. During the next 
few years, we plan to give an extensive review to the Administrative 
Procedure Act, which has now Ik en in effect for more than a quarter 
of a rem 11 rv and is in need of reexamination from top to bottom. 

A second area in which the Administrative Conference has made a 
useful contribution in the past, and hopes to do more in the future, 
deals with the informal administrative process. I will leave that to 
my colleague and committee chairman, Mr. Warner (iardner, whose 
committee has been laboring in that field. 

There are several kinds of frontier questions of administrative law 
in which the work of the Administrative Conference is more and more 
involved. On the one hand, there is the need to improve decision- 
making on the complex social, scientific, economic issues which a com- 
plex society increasingly creates. Let me give as an example the han- 
dling of environmental and safety issues in atomic reactor licensing. 
I fere there is a need for citizen participation, a need for accurate, quick 
determinat ions of highly complex matters, a need to explore alterna- 
tives, and a need to identify and articulate competing values and 
intelligent Iv choosing among them. 

The Administrative Conference has a number of studies underway 
dealing with the handling of environmental and safety issues in 
these highly technological and complex areas in which social and tech- 
noloirical change is throwing up new problems. 

A similar area has to do with what I sometimes refer to as "mass 
justice in the welfare state/ 7 Increasingly, as individuals become de- 
pendent upon the distribution of Government largesse, whether it 
takes the form of housing, welfare benefits, government employment, 
or what not, determinations of a highly individualized character as to 
whether particular individuals are eligible for and entitled to these 
benefits are of increasing importance. The procedures that surround 
distribution of such benefits are of great social concern. The Adminis- 
trative Conference is now embarking on a number of studies which 
will attempt to illuminate the procedures for decisionmaking in these 
areas — decisions which affect millions of Americans in terms of the 
availability of benefits. One study deserving special mention is con- 
cerned with the administration of disability benefit programs by six 
Federal agencies. There are six programs which are very different in 
their procedural framework. Altogether, they distribute to Americans 
some S8 billion of benefits each year. Some of the programs are sub- 
ject to the Administrative Procedure Act, some not; some are totally 
foreclosed from judicial review, others not; some have many layers 
of administrative hearing and rehearing of a particular claim, others 
are much more summary in nature. We want to identify the conse- 
quences of the procedural differences involved in these programs and 
to try to get at the realities of mass justice in the welfare state. What 
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procedures should government use to allocate benefits, procedures that 
will be fair, acceptable to the persons involved, reach accurate results, 
but which do not require too much in the way of governmental 
resources? 

Carrying on the scope of activities indicated by the studies that I 
baye briefly mentioned and many others — some 30 to 35 on-going 
projects — within the framework of a budget at or near the appropria- 
tion ceiling of $450,000 has turned out to be a difficult matter. Some 
of the studies we would like to undertake and other functions we 
would like to do more on, such as working with congressional com- 
mittees that are considering the administrative procedure aspects of 
new legislative programs, can't be adequately pursued unless outside 
help is forthcoming or the resources of the Conference are substan- 
tially increased. It is for this reason that the Conference, with the 
full support of the administration, has sought congressional approval 
of a legislative proposal to eliminate or raise the $450,000 ceiling on 
appropriations. 

It is our feeling that an appropriations ceiling for a permanent 
agency i> awkward and unnecessary. The ordinary budgetary and ap- 
propriations process provides adequate executive and legislative re- 
view of our programs. It is noteworthy that the Conference, so far as 
we know, is the only permanent Agency of the Federal Government 
to have an appropriations ceiling in its basic statute. The oversight 
function which this committee can and should perform can be carried 
on wholly without regard to an appropriations ceiling. 

The appropriations ceiling limits the Conference in a number of 
ways. First, if the ceiling is too low, as it is now, it places an arbitrary 
restriction on Conference activities which not only can be undertaken 
but which we can seek funding from Congress to try to undertake. 

The ceiling also works a hardship) because we are caught at moments 
of t ime like the present with inflationary pressures and other uncon- 
trollable forces which continue to increase our costs, but are unable 
to obtain funding required even to earn* on our existing program, 
to say nothing of an expanded program. 

In my prepared statement, a 5-year forecast of financial needs, pos- 
sibly needed expenditures, and opportunities for modest expansion, 
are developed in some detail. I would like to mention several very 
briefly. First, we desperately need the opportunity for additional 
funding to handle inflation and normal growth. Second, we need to 
disseminate our reports and print them much more quickly and prac- 
tically and get them out so they will not just be studies that are ac- 
cumulating on the shelves. 

Third, as the Conference has grown, we need a slightly larger per- 
sonnel to handle the administrative details of an organization that 
now involves approximately 150 people as members, consultants, and 
staff members. 

I would like to emphasize that the Conference will never be a 
large bureaucratic organization. It should always be small and flexi- 
ble, highly professional in character, composed* of hiirh quality staff 
members and consultants. But it does need to grow modestly to under- 
take the programs needed to bring a new perspective or broader per- 
spective to the Federal administrative process, to illuminate the d ark 
corners of the administrative process which no one else is looking at. 
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To do that, we need some additional funds to undertake further 
research, fhe ( inference at present baa only about $100,0on per year 
to devote to research hv outside scholars. The needs are far stealer 
than this limited funding will support. In the proposed forecast of 
expansion we outline some areas of needed reseaivh activity. 

Finally, I would like to mention that the prop.^-d legislation con- 
tains a number of technical amendments to the Administratis Con- 
ference A« A which will improve its functioning and allow it <>u occa- 
sion to supplement its appropriation with research funds obtained 
from private nonprofit institutions. Provisions of this type are cus- 
tomary with agencies and bodies which have only advisory functions 
and it Is believed that their omission from the Administrative ( OS* 
ferenee Art was an unintended oversight. 

I would like to conclude here and to turn the platform over to my 
distinguished colleague and coworker, Warner Gardner. 

(The complete statement of Mr. (Yamton follows:) 

Mr. Chairman and Members of the Subcommittee: I deeply appreciate the 
opportunity to appear today and to testify in support of the legislation which 
is before you to amend the Administrative Conference Act. It also provides an 
initial and welcome opportunity ton me to discuss with the Subcommittee my 
vif\\ s as to the emerging role of the Conference. 

The legislation before you. S. :tr»71, introduced by Senator Kennedy f.>r him- 
self and Senators Hruska, Cook, Hart, Mathias, and Ribicoff, was prepared by 
the Administrative Conference, approved by the Assembly of the Conference 
at its Plenary Session last December, and has the full support of the Adminis- 
tr.uiim It has received the strong support of Government officials who are 
active in the Administrative Conference and has been officially endorsed by 
the American Bar Association. 

The proposed legislation has two major objectives: (1) to provide the Con- 
ference with authority to seek appropriations in excess of the present statutory 
ceiling of $460,000; and (2) to clarify its contractual authority and authorize 
the acceptance of gifts, bequests and voluntary services of State, Federal, and 
private agencies <>r instrumentalities. I plan to devote major attention to the 
question of adequate funding for the Conference, since the amendments in Sec- 
tion 1 largely relate to housekeeping and administrative authority. 

t BACKGROUND 

The Administrative Conference of the United States was established in 1064 
pursuant to the Administrative Conference Act, 5 U.S.C. §§ 571-576, and was 
activated in January 1968 with the appointment of its first chairman. As ibis 
Subcommittee wiil recall, it was the outgrowth of two very successful temporary 
Administrative Conferences, one established by President Eisenhower in 1952, 
the other by President Kcnned\ in 1'.m;i. 

From the outset it was recognized that the now agency would occupy a unique 
place in the governmental structure of the United States. First, it is unique 
in its mission which, in effect, is to monitor all aspects of the administrative 
process to all of the executive and independent agencies; to identify and analyze 
tin causes of administrative inetlieieney, delay and unfairness: and to recom- 
mend specific means of improving the quality of administrative justice as it 
affects millions of Americans in their daily lives. It is, thus, not an agency 
with an ongoing operating program of fixed dimensions. 

Second, the Administrative Conference is unique in its composition. Leader- 
ship Is provided by a full-time Chairman who is appointed by the President with 
Senate confirmation for a five-year term and by a ten-man Council appointed 
by the President for staggered three-year terms and drawn in part from Federal 
agencies and in part from private life. In addition, its membership includes 42 
high-level representatives designated by 35 major departments and agencies 
of the Federal Government and 35 distinguished private citizens who are spe- 
cially knowledgeable on administrative procedure. While the Government mem- 
bers have a small numerical predominance, the Conference enjoys the benefit 
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of the broad expertise of private practitioners, academics, state officials and 
others who act as strong leavening: agents. 

Third, the method of operation of the Conference is unique. The A^somMy 
eonsists of ST members, exclusive <>f the ( 'h.i irimm. who furnish (heir time and 
talents in addition to their regular full-time Government or private endeavors. 
It conducts its business much like a legislative body, except that it enacts rec- 
ommendal Ions, not laws. It works through Committees and is supported by a 
small, highly qualified staff in the Office of the Chairman and by approximately 
36 part-time consultants, mostly drawn from law schools, who provide the 
expertise for the in-depth studies which form the basis of Conference recom- 
menilnthms. 

Finally, the Administrative Conference is unique aimm- advisory bodies in 
its permanence. Most commissions and advisory groups are established for the 
sole purpose of ^tudyinir specific problems and cense to exist after they report 
their findings and cmvlusions to the President and Congress Tim Administra- 
tive Conference, however, not only makes findings but as a permanent agency 
has the opportunity to seek implementation of its recommendations. A rapidly 
growing responsibility of the Chairman's office is to work with the agencies to 
place in effect changes that will strengthen the Federal administrative process 
or to seek necessary legislat ion from the Congress. 

We thus have a fnll-time, permnnent independent agency whose sole respon- 
sibility is to seek to improve the machinery of government. Since its authority 
is only to make recommendations, it draws its strength from the high calibre 
of its membership, the quality <»f its research, and the persuasive force of its 
recommendations It is a novel experiment which in the relatively short span of 
4 years has achieved widespread support for its activities and accomplishments. 1 

II. BRIEF SUMMARY OF CONFERENCE ACTIVITIES 
A. Format recommendation* 

During its first four years, the Conference has held seven Plenary Sessions 
and adopted 35 formal recommendations. 

The level of Conference activities now requires two regular plenary sessions 
each year, one in June and the other in December. 
Conference recommendations adopted to date deal with such matters as: 
Compliance with the Freedom of Information Act [No. 24]. 
Improving Government publications and public information about Gov- 
ernment activities TNos. 2. 3, 4. 11. 12]. 

Streamlining judicial review of agency decisions [Nos. 7. 9, and 18]. 
Elimination of duplicative and unnecessary procedures [No. 13]. 
Minimum procedural safeguards for Federal grant-in-aid programs and 
enforcement of conditions included in such grants [Nos. 26 and 31]. 
Strengthening the role of hearing examiners [Nos. 6 and 17]. 
Broadened public participation in rulemaking and other administrative 
proceeding, including greater representation of the poor [Nos. 5, 16 and 28]. 
Requiring agencies to articulate their policies in general rules [No. 25]. 
Expediting trial-type proceedings through raoh devices as the use of 
summary procedures, broadened discovery and reduction of interlocutory 
appeals [Nos. 20, 21 and 23]. 
In addition to these general topics, a number of important reports and recom- 
mendations are devoted to the handling by particular agencies of one or more 
functions. Recent examples are: 

Exercise of discretion in change-of-status cases by the Immigration and 
Naturalization Service [No. 27]. 

Procedures of the Food and Drug Administration for the formulation of 
food and drug standards [No. 29] . 

Availability to the public of "no-action" letters issued by the Securities 
and Exchange Commission [No. 19]. 
Practices and procedures of the Renegotiation Board [No. 22]. 
Many of these recommendations have been implemented in full or in sub- 
stantial part and others are in the process of implementation. Of the twenty-two 



1 Appendix A includes excerpts from a number of recent letters commenting favorablr 
on the work of the Conference. It also includes a resolution In support of the proposed 
legislation adopted by the Section of Administrative Law on behalf of the American Bar 
Association. 
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recommendations which are a year or more old, three have been fully imple- 
mented and 13 have been adopted in whole or in part by one or more agencies. 
Of the twelve recommendations involving legislation, bills have been introduced 
as to seven and hearings held on five. There has also been substantial progress 
towards implementation of a number of the recommendations adopted since 
June 1971. Appendix B lists the 35 recommendations adopted to date with a 
brief evaluation as to the -tat us of implementation. 

At the Seventh plenary Session, held on June 8-9, 1972, the Conference adopted 
recommendations on the following subjects : 

Broadcast of Agency Proceedings [No. 32]. 

Conflict-of-interest Problems in Dealing with Natural Resources of Indian 
Tribes [No. 33]. 

Procedures of the United Board of Parole [No. 34]. 

Negotiation and Suspension of Rate Proposals by Federal Regulatory 
Agencies [No. 35]. 

B. Current studies 

Committees of the Conference with the assistance of the staff of the Chair- 
man's Office and academic consultants or contractors are engaged in a wide 
variety of studies at the present time. A list of some of the studies now nearing 
completion includes the following subjects : 

Procedures for expediting complex and protracted administrative cases. 
The handling of disability benefit claims by the Social Security Adminis- 
tration and by other Federal agencies which administer disability programs. 

Prosecutorial discretion in the enforcement of violations of Federal regu- 
latory statutes. 

Money penalties as an administrative sanction. 

Procedures of the Atomic Energy Commission for licensing nuclear re- 
actors. 

Pre-induction judicial review of Selective Service System determinations. 
"Adverse action" procedures for the discipline or removal of Federal 
employees. 

Remedies of the resolution of property disputes between the United States 
and private persons. 
The administration and coverage of the Federal Tort Claims Act. 
Proposed amendments to the Administrative Procedure Act. 
The handling of citizen complains by Federal agencies. 
Procedures of the U.S. Forest Service. 
Several of these subjects are discussed in more detail below in connection with 
the need for funding of special studies. 

C. Other Conference activities 

In addition to studies which look to formal recommendations, the Conference 
engages in a number of related but equally important activities. Last year, for 
example, detailed comments were transmitted to the President concerning the 
Ash Council's "Report on Selected Independent Regulatory Agencies." The Con- 
ference advised the President that it was not persuaded that a case had been 
made for the fundamental changes in the structure of six independent agencies 
proposed in the Report, and the recommendations of the Ash Council have not 
been implemented. 

At the request of the Joint Committee on Atomic Energy and with the support 
of the Atomic Energy Commission, which has detailed a person to our staff, the 
Conference has undertaken a substantial study, now nearing completion, of pro- 
cedural problems in the licensing and regulation of nuclear power plants. In 
addition, views and comments have been provided to Congress on many legisla- 
tive proposals, including bills to establish a Consumer Protection Agency, to 
revise land management policies, to establish an ombudsman in the Federal 
system, and many others, as well as on the Conference's own legislative proposals 
stemming from recommendations. The Conference has also assisted Congres- 
sional committees in the review of the administration and effects of general 
statutes, such as the Freedom of Information Act and the National Environ- 
mental Policy Act. These general advisory functions of the Conference are be- 
coming increasingly more important and time consuming. 

A number of new agencies have called upon the Conference for assistance in 
establishing their administrative procedures, including the Postal Rate Com- 
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mission, the Council on Knvironmcnt.il Quality, the Environmental Protection 
Agency; and the Occupational Safety and Health Review Commission. Older 
IVHcral agencies also request assistance from the Conference on general Ques- 
tions of administ rative procedure. Recently, for example, a detailed report on 
the question of a title change for Federal hearing examiners was suhmitted to 
the i .s. Civil Service Commission at ii> request And there is a growing demand 
for house counsel services in aid of drafting legislation or consulting on the 
validity of proposed rulemakings or other activities. 

The brief description of the background and activities of the Administrative 
Conference demonstrates, I believe, that the Conference is an active and innova- 
tive agency which is making substantial contributions to better government. 
Federal agencies, like other large organizations, tend to become absorbed in their 
own special mission and special constituency. The Administrative Conference is 
one of the few mechanisms that assists agencies in taking a broader view of the 
procedures by which they affect private rights and interest s. 

III. THE APPROPRIATION CEILING 

A. Prior history 

As introduced and as approved by the Senate, the legislation which been me 
the Administrative Conference Act in 1964 contained no ceiling on appropria- 
tions (S. 1004, 88th Cong., 1st Sess.). At the hearings before Subcommittee Xo. 
3 of the House Judiciary Committee, however, concern \va< expr essed because 
there was no indication as to the numerical size and annual cost of the Confer- 
ence. Based on the operations and costs of the 1962 temporary Conference, the 
Subcommittee was advised that the size of the agency should range from 75 to 
01 members and that costs would be approximately $260,000 per year on the basis 
of 196'J prices. These limitations were included in the House version of the legis- 
lation, and were incorporated in the bill as enacted. [P.L. 88-499]. 

By the time the Conference was activated in IMS. the .S'JoO.OOO ceiling was 
already so restrictive as to prevent the Conference from carrying out in a 
meaningful way the important studies and programs that Congress envisioned 
in creating the agency. Accordingly, legislation was introduced in 1969 for the 
purpose of removing the ceiling. During the debates on this legislation the 
question was raised as to the actual needs of the Conference. Since the agency 
h id just barely commenced Oper a t in g there was no experience to turn to other 
than the costs of the 1902 Conference. This Subcommittee was advised that it 
WOttld require about 1400,000 to provide the same level of support as that of 
the 1<>62 temporary Conference. In the course of the testimony the following 
exchange occurred : 

'Senator Tutrmond. I notice you say that you are operating with a total 
permanent staff of seven; three are lawyers, the rest are secretaries and a 
messenger. You desperately need at least one more lawyer and one more secre- 
tary. If you get $4o0.000 that would take care of that situation. 

"Mr. Willi a Ms. Yes, it would. I would state quite clearly that we would 
not expect under any current conceivable circumstances. If we are not 
assigned additional duties by the Congress from some other source, we would 
nol ask for more than $450,000 in the next year or two. I think that is quite clear. 

Senator Tin rBUOND. Well. I was wondering if it wouldn't be better from your 
standpoint and that of the agency if you just asked for the SloO.000 this year 
and fight for that and maybe not contend to leave the amount open without any 
limitation. You can come back some other year if you felt you needed more? 

••Mr. Wii.iiams. The difficulty with that. Senator Thurmond, is then our ap- 
propriation becomes a two-step process. If something comes up and we do need 
more funds, we must first get the statute amended to raise the ceiling before we 
can ask for the funds. That is exactly the squeeze we bare been in this past 
year. We have not been adequately funded, but We could not become adequately 
funded because we had the ceiling." a 

As you will recall, the ceiling was increased to $450,000 [P.L. 01-1641. Since 
then the Conference has operated on a budget of $S7&000 in FY 1071. Sios.000 
for FY 1972, and has been granted $4T»0,000 for FY 10T3. Thus, as a practical 
matter, the Conference has operated at or below the level of funding of the 1962 
Tempora ry Conference. 



* Hearings on S. 1144. Subcommittee en Administrative Practice and Procedure. Com- 
mittee on the Judiciary, United States Senate, aist Congress. l»r Session. .May 2»I. l '•#;<♦. 
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B, Removal of the appropriation ceiling 

We believe that an appropriation ceiling for a permanent agency like the Ad- 
ministrative Conference is awkward and unnecessary and that the ordinary 
budgetary and appropriations process provides adequate executive and legislative 
review of our programs. The Conference insofar as wo have been able to deter- 
mine, is the only permanent agency of the Federal Government to have an ap- 
propriation ceiling in its enabling legislation. 

While there may have been some justification for such a provision during the 
uncertain period of activation and initial development, the Conference is now 
fully operational with lixed overhead and predictable appropriation requirements. 
Accordingly, the usual statutory language authorizing the Conference to seek 
such funds as it may justify as necessary to carry out its functions should be 
substituted for the existing appropriation ceiling. 

We recognize the special interest of this Committee in the work of the Con- 
ference and its desire to be kept informed with respect to its general activities. 
That oversight function, however, is clearly separable from the budgetary 
process. The Subcommittee has full and continuous authority to conduct over- 
sight hearings with respect to an agency within its purview. We would welcome 
the opportunity to appear before this Committee at regular intervals to discuss 
our work if the ceiling on appropriations were to be removed. 

The Conference suffers in a number of ways from having to operate under a 
fixed ceiling. First, if the ceiling is too low, it places an arbitrary restriction on 
Conference activities without any regard to the merits or importance of what 
the Conference proposes to do. For example, we began a study of the disability 
benefit program administered by the Social Security Administration. In the 
course of the project we became convinced of the need for a broad study of the 
administrative procedures of all six Federal disability benefit programs. Our 
estimate of the cost for a thorough research job was upwards of $100,000. Obvi- 
ously a study of this magnitude would be impossible if the Conference had to 
underwrite it. Our total resources this year for research are less than $100,000, 
an amount that produces an amazingly large product but drastically limits the 
scope of projects that can be undertaken. Fortunately, the Social Security Ad- 
ministration of the Department of Health, Education, and Welfare was per- 
suaded of the importance of the study and has agreed to provide substantial 
support through an interagency transfer to the Conference of $50,000 ($10,000 
in FY 1972; $40,000 in FY 1973). But in the absence of this funding, the study 
could not have gone forward without first persuading the Judiciary Committees 
and the Congress to amend the Administrative Conference Act to authorize it to 
receive more funds, and then by repeating the process through the Appropria- 
tions Committees and the Congress to appropriate the needed funds. This process, 
we have learned from experience, takes the better part of two years. 

The ceiling also works a hardship because inflationary forces and other uncon- 
trollable factors continue to force upward the costs of salaries, travel and fixed 
overhead. In connection with the 19f>9 ceiling legislation we documented that the 
$250,000 level of operation provided for by the 19f>4 legislation would cost at 
least $400,000 in 1909. Because of continuing pay and other cost increases, the 
budget of $450,000 for FY 1973 will merely permit the Conference to continue 
to operate at the existing level of activity. Increases in staff, salaries, consultant 
fees and housekeeping expenses have already required some projected downward 
adjustments in FY 1973 operations — even before the budget was approved. Thus 
the present ceiling of $450,000 is beginning to work severe hardship at the very 
time when there is a strong need for expansion of the Conference's activities. 

Ir is no longer pertinent to inquire how much money would be needed to fund 
a Conference like that of 1962. Current and prospective needs should be evalu- 
ated in the light of the Conference's past accomplishments and the opportunities 
for future service. Such an evaluation, I believe, will lead to the conclusion that 
the Conference should no longer be required to operate under a ceiling on funds. 
It should justify its appropriations each year to OMB and to Congress in ac- 
cordance with the generally accepted practices applied to all other permanent 
agencies of the Federal Government. At a minimum, such an evaluation leads 
to the conclusion that, if a ceiling is retained, the amount of that ceiling should 
be substantially increased. 

IV. FORECAST OF NEEDED ACTIVITIES AND THEIR FUNDING REQUIREMENTS 

While elimination of the appropriation ceiling is sought at this time, any action 
with respect to the ceiling necessarily involves an examination of the financial 
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needs of the Conference during the i>eriod immediately ahead. For the purposes 
Oft this statement, a five-year forecast of projected activities and financial needs 
has been used. These needs fall into two categories : (1) funding of existing pro- 
gram needs to fulfill minimum statutory mandates; and (2) meeting oppor- 
tunities for Large* service with a program of modest and gradual expansion. To 
some extent these categories overlap, and in any event it is not always possible 
to segregate funding along these arbitrary lines. 

.1. Kristin;/ program ncats to fulfill statutory mandates 

L Normal growth 

One way of expressing the financial requirements of the Administrative Con- 
ference is in terms of increases in costs due to such uncontrollable items as pay 
increases and expenses to cover higher costs of operations due to inflation and 
normal growth. These normal growth costs are sometimes estimated at 6 percent 
compounded annually but, more realist imlly. should be computed at 10 percent. 
H the future appropriations for the Administrative Conference were designed 
solely to meet just these increases, its budget requirements over the next five 
years would he as follows: 



6 percent 10 percent 

\(k\t\ per annum per annum 

Present .$450,000 $4."i0,000 

1 477,000 405,000 

2 506,000 544.500 

3 536,000 590,000 

4 568,000 nr,o.ooo 

5 602,000 725,000 



2. Publication of reports and activities 

The Conference is currently authorized a permanent full-time staff of 12 peo- 
ple, including the Chairman. We also employ approximately 35-part-time con- 
sultants. But it has become increasingly difficult to meet the minimal needs of 
the Conference for supporting services with a staff of only 12 persons. In fact, 
we are sorely short-changing a number of highly important functions which are 
called for in our statutory mandate. 

A major part of the work product of the Conference takes the form of schol- 
arly reports and recommendations. This work product must be reproduced and 
given wide distribution if it is to be fully effective. Yet because of lack of funds, 
research reports of great value and high public interest are now photocopied, 
stapled and mailed out only on demand. They are printed for broad circulation 
only as they may be subsequently published in learned journals of limited circu- 
lation (usually law reviews) or are thereafter reprinted in a series of bound 
reports which the Conference publishes as a means of preserving them for the 
public record. Only one such volume has been published to date although a second 
will appear later this year. Timely and attractive publication and wide dissemi- 
nation of Conference reports would multiply the benefits of the Conference's 
work and result in greater likelihood that its recommendations would be 
implemented. 

In addition, the job of editing the publications of the Conference and of re- 
porting on its activities in the form of a quarterly newsletter largely falls into 
the hands of the senior professional staff, who sometimes must pitch in to help 
duplicate, staple and mail as well as to prepare the copy and edit the reports. The 
result is that the work of the Conference loses some of its utility simply because 
we are unable to package the work product in an attractive form and give it 
proper and timely distribution. Moreover, the time and energy of senior staff is 
dissipated on activities that can and should be performed by employees of lower 
grade. 

The staff of the Conference should immediately be increased by at least three 
people, a skilled editor-public information officer (GS-13), a secretary-librarian 
( GS-7) and a mail clerk-duplicating machine operator (GS-5), at an annual cost 
of approximately $35,000. Printing and distribution costs would add another 
$25,000 annually for a total of approximately $60,000 per year. 

3. Administrative support services 

The shortage of support services is also evident in the area of fiscal and pro- 
gram administration. Contracts and other financial arrangements with about 35 
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academic consultants, arrangements for committee and Conference meetings, 
travel and other financial reimbursement for the nearly loO persons involved in 
the Conference (members, consultants, and staff) consume a large and increasing 
amount of time. These services have been provided by diverting the time of the 
Executive Director (GS-18) and a highly trained secretary (GS-10) into a mass 
of administrative details* that could be handled by an administrative officer 
assisted by a secretary with a bookkeeping capability. This would free the Execu- 
tive Director for badly needed work on implementation of Conference recom- 
iiM inl.it ions, liaison with other Government and private organizations, and gen- 
eral supervision of personnel. The addition of an Administrative Office (GS-12) 
and a secretary -bookkeeper (GS-9) would involve an annual cost of about 
125,600. 

4. Visiting scholars 

The research capability of the Chairman's office would be substantially en- 
hanced if its staff included at all times two highly qualified visiting scholars. 
They would normally l»»> p< rsons on leave of absence from a major university who 
would each serve approximately a year. One would normally be a law professor; 
the other from the social sciences. Scholars to fill these positions would be 
sought out for their special expertise and would be expected to produce detailed 
studies and recommendations in their special field of competence. 

The experience of the Conference in recruiting the very best academics for its 
activities provides assurance that persons of unusual ability would be available 
on this basis. This arrangement would provide the Conference with specialized 
expertise without the necessity of enlarging its permanent professional staff. It 
would permit the Conference to undertake much more substantial research than 
that now feasible on the part of academic consultants who have full-time teach- 
ing responsibilities. This approach has been employed with marked success by 
a number of Government agencies such as the Antitrust Division of the Depart- 
ment of Justice and the U.S. Civil Rights Commission. It is estimated that such 
a program would cost approximately $75,000 per year (two professionals at 
$30,000 per year each plus secretarial and other support services in the amount 
of $13,000). 

5. Statistical evaluation of administrative delay and performance 

One of the stated statutory purposes of the Administrative Conference is to 
"collect information and statistics from administrative agencies and publish 
such rejHU-ts as it considers useful for evaluating and improving administrative 
procedure." The temporary 1902 Conference undertook a Statistical study Which 
was updated as an early Conference project in 1968. Information on over half a 
million administrative cases which involved the preparation of a verbatim tran- 
script was collected from 34 Federal agencies during the six-year period. 1961- 
1966. The project suffered, however, from a number of deficiencies — lack of uni- 
formity in reporting, omissions, and especially the inability to analyze and 
evaluate the resulting data — and the Conference moved away from collecting 
statistics itself to a program of urging agencies to maintain statistics for their 
internal use (See Recommendation 14). 

Today more than ever there is need for a reliable reporting system to collect, 
analyze and compare basic statistical information on agency proceedings. The 
social concern with administrative delay cannot be met until this is done. We do 
not now propose anything as elaborate as the statistical operation performed 
for the Federal Courts by the Administrative Office of the U.S. Courts, which 
requires annual funding for this purpose alone of about $1.5 million. But the 
information gathered should he sufficient to permit an evaluation of the hearing 
process, including the normal time of processing proceedings as well as the costs 
to public and private participants. It should be sufficiently detailed to permit 
some judgment about the wisdom of the procedures used and whether some 
other techniques might usefully he employed. 

It is estimated that a meaningful pilot project using modern computer tech- 
niques and employing three or four persons, including a highly qualified statis- 
tician, would cost a minimum of $100,000 a year. The effort would be started on 
a small scale and expanded only as its utility was demonstrated. 

B. Unfulfilled opportunities for service and their fiseal implications 

The projects described above are believed to be in the category of essential 
services designed to meet minimal objectives. But the Conference is in the posi- 
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tion to piny a much more important and useful role if the Federal Government 
takes full advantage of its talents and potent ial. 

We need not inform this Committee that the institutions of government are 
today under attack, but none more so than Federal administrative agencies. 
Improvement of administrative procedures and increased understanding of 
official behavior are likely to lead to greater citizen confidence in the integrity 
and legitimacy of governmental action. Exploration of the administrative process 
hy the Administrative Conference on a larger and deeper scale will make a sub- 
stantia 1 contribution to those ends. 

Current problems in administrative process that require attention and study 
are legion. Mentioned below are several studies already initiated by the Confer- 
ence which will require a far greater commitment of funds than are presently 
available if they are to be proj>erly concluded. 

1. Review of the Administrative Procedure Act 

The Administrative Procedure Act of IfMb* has been in effect for over a quarter 
of a century. Except for the Freedom of Information Act of l'MMJ i which amended 
Section 8 it the APA), it has remained unchanged during this period and has 
proved a flexible instrument that is well adapted to the variety and change that 
characterize the administrative process. 

The provisions of the APA, however, are in need of thorough reconsideration 
in the light of present-day needs. Many functions are totally exempt from its 
provisions and the details of some of its requirements have been questioned. The 
American Bar Association is in the process of developing twelve s|>ecilie amend- 
ments for Congressional consideration. One important ABA proposal would sub- 
stantially tocve&se tl<e responsibilities of the Administrative Conference by 
empowering it to prepn re uniform rules of practice which would be binding on 
Federal agencies. 

The Administrative Conference plans to study rhesc proposals as well as 
make its own independent evaluation of needed changes in the law. A major 
r, n -onsideration of the Administrative Procedure Act is now timely. It could 
well Occupy t lie full time of a senior professional and several consultants. 
The cost of this project is estimated at a minimum $50,000 annually for each of 
the next three years. 

2. The quality of justice in the informal administrative process 

The Administrative Conference is devoting a substantial portion of its re- 
sources to the illumination of the less visible parts of the administrative proc- 
ess — discretionary programs of the most far-reaching kind that are not covered 
l>\ formal administrative procedures. Some examples are the Conference studies 
and recommendations with respect to the exercise of discretion by the Immigra- 
tion and Naturalization Service and the Procedures of the Federal Parole Board 
(see Recommendations 27, 84) : and current studies of the effectiveness of ad- 
ministrative sanctions, prosecutorial discretion, availability of advice from 
Federal agencies, and of other informal or discretionary functions. 

The Committee on Informal Action has recently published a document en 
titled ''Guidelines for the Study of Informal Actions by Federal Agencies.'* 24 
Admin. L. Rev. ( Bpring 1972). Building on this work, the Committee is planning 
to undertake a broad study of a substantial number of discretionary functions in 
an effort to determine whether it is possible to develop general statutory criteria 
to govern the exercise of discretion. Imposition of even modest procedural re- 
quirements will remove much of the unexplained and possibly irrational de- 
cision-making which is encouraged by the present absence in many informal 
functions of even the most rudimentary procedural requirements. 

It has been estimated that this project would take approximately three years, 
would require the services of a full-time professional, four senior consultants, 
and a number of young law clerks or research assistants, and would cost approxi- 
mately $100,000 annually for a total of $300,000. The project may result in a 
Legislative proposal — an Informal Administrative Procedure Act — which will be 
as important a landmark for our time as the Administrative Procedure Act was 
for formal administrative proceedings a generation ago. 

3. Handling of citizen grievances and complaints 

The greatly increased role of the Government has multiplied the relationships 
between Federal agencies and private individuals while at the same time the 
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increased size and remoteness of Government has made the whole process much 
more impersonal. Current slogans such as "citizen participation" and "participa- 
tory democracy" signify that citizens are demanding to have their complaints 
a l»« mt Government heard and acted upon. 

While it. has been suggested in some quarters that the Administrative Confer- 
ence undertake an ombudsman function by handling citizens' complaints either 
directly or by reference from Members of Congress, the Conference has neither 
the staff, resources or present willingness to embark on such an enormous task. 
But the Conference can make a beginning with respeet to our understanding of 
the dimensions of the problem and of possible mechanisms for solving it by un- 
dertaking a broad study of existing agency complaint-handling procedures. 
Much thinking has been devoted to this subject and two pilot studies are under- 
way. Much more now needs to be done. 

The Conference now hopes to begin research to develop broad information 
which should illuminate the dimensions and character of the problem, the ade- 
quacy of existing complaint-handling institutions, the advantages and disad- 
vantages of proposed institutions, and the possible use of systematic study of 
complaint patterns as a method of identifying trouble spots in the administra- 
tive process that need further attention. A study as outlined above should be 
funded over a ."►year period at approximately .$100,000 per year. Costs are rela- 
tively higher in this area because systematic techniques of data collection, meas- 
urement and analysis, and the services of experienced social scientists as well 
as lawyers and administrators, must be employed. 

The three specific projects described on the preceding pages are merrily Illus- 
trative of the type of larger-scale projects which the Administrative Conference 
believes that it can and should perform. Projects of this dimension are totally 
beyond the present resources of the Conference, although the high-level super- 
visory persons now employed by the Conference could provide effective super- 
vision for a limited number of such projects, especially if the provision of addi- 
tional supporting personnel relieved them of other activities which they are 
now required to perform. 

Elimination or raising of the appropriation ceiling will not, of course, provide 
the funds for these or other specific projects of the Conference. Any increase in 
the Conference program will require the support of the Office of Management 
and Budget and the appropriation by Congress of the requested funds. The Con- 
ference will be required to jusity the proposed activities for which it asks fund- 
ing. 

Thus the question before the Committee is not the merits of the individual 
projects or the precise funding that they require. The question is whether the 
Administartive Conference should be given the opportunity to present a justifi- 
ed ion to the Executive branch and to Congress for some or all of thc»se or simi- 
lar activities. The present appropriations ceiling precludes even the most mer- 
itorious proposal from being advanced. 

C. FIVE-YEAR ESTIMATE OF FUNDING REQUIREMENTS 

The projected increases described above disclose that within a five-year period 
an annual budget for the Administrative Conference of $1,250,000 will be barely 



sufiicient. This figure is derived as follows : 

Ann ual 

cost 

% Present level of funding $450, 000 

2. Increase in basic operating funds to provide for increases in costs 

with only a modest or no growth in program 275, 000 

3. Funds required to fulfill statutory mandates under existing 
program : 

a. Publication of reports and activities 60, 000 

b. Visiting scholars 75, 000 

c. Administrative support activities 25,000 

d. Collection and analysis of statistics on administrative delay 

and performance 100, 000 

4. Funding for three major projects at any given moment of time— 250, 000 



Total $1, 235, 000 



We urge the Congress to eliminate the appropriation ceiling from the Ad- 
ministrative Conference Act. If the Congress chooses to raise the ceiling rather 
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than remove it, we urge that the amount of the ceiling ho set at not less than 
$1,250,000. This would more than double the present ceiling and permit requests 
for adequate funding during the next ."> years unless substantial new authority 
is rested in the Conference. 

Y. MISCELLANEOUS AMENDMENTS 

Section 1 of the draft bill provides for a number of statutory changes designed 
to deal with problems which have arisen in the recent past or can be anticipated 
in the near future. They constitute, we believe, oversights or omissions in the 
original enactment and, since similar provisions are commonly included in 
statutes governing advisory bodies, they should not prove controversial. 

Section 575(c) (10) of title 5, United States Code, would be revised to clarify 
the Conference's authority to contract for studies as well as to have them per- 
formed by consultants employed on a temporary or intermittent basis. While our 
authority to do so has been inferred from our general powers and has never been 
questioned, we believe that specific authority would be desirable because of the 
possibility of entering into larger research contracts in the future with in- 
dividuals or non-profit institutions. In addition, the revised paragraph would 
authorize us to pay our consultants at a maximum daily rate equivalent to that 
of a GS-18. The present limitation of $100 on per diem consulting pay may be- 
come unduly restrictive as professional and governmental salaries rise. 

The other proposed additions to section 575 (C I would authorize the Conference 
to utilize with their consent the services and facilities of State, Federal, and 
private nu'eneies and instrumentalities, and to accept gifts, bequests and volun- 
tary and uncompensated services. These grants of authority are customary for 
agencies with research and advisory responsibilities and would, we belie\r. 
enable the Conference to participate with public agencies and private institutions 
in studies and other undertakings of mutual interest which might otherwise he 
beyond our financial capacities. 

On the basis of exploratory conversations with several non-profit private 
foundations, it is apparent that there is substantial interest in Conference 
projects such as those described above. To the extent that research funds are 
Obtained from non-Government sources, the Federal Government will receive the 
benefits without any burden being placed upon the Federal taxpayer. Cooperative 
arrangements with non-Government organizations will be facilitated and should 
also result in substantia] savings of Federal funds. Great caution will be exer- 
cised, of course, in the selection of the sources of outside funding in order to 
avoid even the appearance of non-objectivity or partiality in Conference actlvi- 
ties. Similarly, the Conference will not employ permanent staff on the basis of 
grants from outside sources, but will use such funds for contract research and 
support of project-related expenses such as travel, supplies, publication, and the 
like. 

CONCLUSION 

The Administrative Conference of the United States respectfully request^ en- 
actment of its proposed legislation to amend the Administrative Conference Act. 
The present appropriation ceiling should be removed entirely or, at a minimum, 
increased to $1,250,000, a figure which represents the potential scale of activities 
that is desirable over the next five-year period. The other proposed amendments 
will improve the functioning of the Conference and allow it on occasion to supple- 
ment its appropriation with research funds obtained from other sources. 

Senator Kennedy. Mr. Q a rdner ? 

STATEMENT OF WARNER W. GARDNER. MEMBER OF THE 
ADMINISTRATIVE CONFERENCE AND CHAIRMAN OF THE IN- 
FORMAL ACTION COMMITTEE 

Mr. Gardner. Mr. Chairman, Mr. Cramton thought that it might 
be helpful to the commit l ee if I tried to explain our efforts in the 
largely unplowed fields of informal action, representing only a small 
part of the Conference's total activities, but a fairly novel part in 
terms of work that lias been done before. Probably 90 percent of the 
Government's activities takes place wholly outside the confines of the 
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Administ rative Procedure Act and in tin* area which we call for want 
of a bettor term, informal action. Until very recent years, little or no 
at tent ion lias been paid t his form of ( Joverninenl act ivity, eit her by the 
Scholars, by the bar, or by the ( Government Establishment itself. 

Pot I year- now, we have been working in this territory and have 
accumulated a certain decree of experience, most of which goes to show 
that we know very little about the mass of informal and unstructured 
act ivity of t die ( io\ -eminent. 

We have learned two things that I think are fundamental to the 
work of the Conference and the work of the (Government. One is that 
there is a quite unbelievable diversity in function. There are probably 
thousands of particular agencies 1 functions no two of which are iden- 
tical and very few of which are similar. 

The second thing we have learned is that we have not yet studied 
;i particular agency function which we have not found to be in need 
oi Substantial procedural improvement in order to assure expedit ions 
and fairness to the citizens who are being subjected to the procedures. 

We have proceeded in the past on the basis of an intensive study of 
particular agency functions: the SEC no-action letters; Immigration 
and Naturalization Service change of status procedures; more re- 
cently, the Parole Hoard. We found our studies rewarding and inter- 
esting and I believe in the end. they produced substantial good for the 
particular agency function. The dilliculty is that if we are to proceed 
in this way. it would take something close to a century before we had 
even partially adequate Coverage of the Federal Establishment. 

We have after 4 years felt that the time might have come to see if 
any generalized code of guiding principles governing the informal 
process could be drawn. It is a task of prodigious difficulty in that no 
procedure devised with one agency function in mind can possibly be 
applied to one which was not in mind without very considerable reser- 
\ mi ions and ad hoc experimentations. We have thought that we could, 
and plan to over the summer, prepare a sort of working, tentative 
draft of what might be done in this. Then it would be our hope that 
there would be a substantial organized effort to have shallow depth 
studies of 40 to 50 agencies to see whether our initial notions were 
in any way sound or how they should be changed. 

Hopefully, after *J or ?> years, we will be able to bring to the Con- 
gress a proposal for a generalized code to govern this terribly impor- 
tant and almost universally neglected field of informal action. The 
project may not work: the diversity of function may defeat any sound 
generalizations. But it may be something that can be done and if so, 
it could represent an improvement in the quality of government com- 
parable in conception to that of the Administrative Procedure Act 
and in terms of the millions of people affected probably of consider- 
ably greater importance. That project which lies dear' to the hearts 
of my committee and to me is quite impossible under current budg- 
et ary limitations. It would take a staff of half a dozen or more to 
conduct the studies that would have to be done before the Congress 
could be approached. We hope from our viewpoint, the prospects of 
accomplishing something of major practice importance in a largely 
unstudied field, that we would be able to carry it forward. 

My last comment is perhaps an inappropriate one. I am by nature 
uneasy if I have to compliment a man to his face. But I do* want to 
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make two observations. In and out of Government service, I have been 
around this town for nearly four decades and very rarely have I seen 
so effective an administrator as the present Chairman of the Adminis- 
I rative Conference. 1 f lie is given more money, I can assure you it will 
be wisely and well spent. 

That concludes my remarks. 

Senator Kennedy. That is very nice to say. 

Mr. Cramton. I would like to say I approved his statement, but I 
did not. 

Senator Kennedy. It is certainly not said in a vacuum. It is cer- 
tainly shared by many of us in Congress, too. 

Mr. Cushman, did you want to make a comment ? 

Mr. Cushman. I believe I will respond if there are questions on 
which I can help. 

Senator Kennedy. Mr. Gardner, you mentioned that "we have yet 
to study that particular agency function which is not badly in need 
of improvement," What does that say about the possibility for self- 
improvement of various administrative agencies? 

Mr. Gardner. Our experience has been, and as Mr. Cramton indi- 
cated earlier, our experience by and large has been better in dealing 
with a particular agency and the particular function. Our experience 
has been that by and large, the agencies are receptive to proposals for 
improvement and without exception, have cooperated with us 
thoroughly and with only passing exception have at least understood 
what we are driving at and in general have agreed with it. Tt requires, 
however, a catalyst that is not ordinarily homegrown within any 
agency, certainly not within any with which T was ever associated. 
Ii takes a external look, in short. 

Senator Kennedy. Have you any suggestions about how a catalytic 
agent can be built-in within an agency so you can have that con- 
tinuing, evolving self-improvement? 

Mr. Gardner. No, sir; T think to a degree, it is self-contradictory. 
I think if you had a homegrown catalytic agency, it would soon be- 
come -house trained and almost inevitably so. You have, in short, in 
my view to have an external look in order to see opportunities for 
expedition, seek efficiencies and share in this. It is pretty hard to do 
when you are in the midst of the process itself. 

Mr. Cramton. I might add a comment at this point. The work of 
the Conference is greatly aided when there are individuals and forces 
within an agency that are conscious of certain problems and them- 
selves pushing in a particular direction. We come along as external 
critics and observers and look at the agency. The effectiveness of what 
we do is influenced favorably not only by the existence of forces in 
the agency which want to move in the same direction, but also by 
similar forces in the external environment, whether they be con- 
gressional committees or the media or the courts. If these external 
and internal forces are nudging in the same direction, or at least pos- 
ing the same problem, the chances of a reform of the agency's policies 
and procedures are much enhanced. 

Senator Kennedy. You mentioned that you have had varying rela- 
tionships with the various agencies themselves in your recommenda- 
tions, as I understand them. Would you be prepared to indicate which 
agencies are particularly receptive and responsive to the kinds of rec- 
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ommendations for self-improvement that von have made in them and 
then perhaps on the other hand those which you have had more dif- 
ficulty in attempting to move or ad just I 

Mr. Cramtox. If T had to make a kind of rough, across-the-board, 
governmental answer to that, I would say that the newer the depait- 
ment in terms of its age of creation and the newer the agency, the 
more sensitive and responsive it has been. The Department of Health, 
Kducation, and Welfare, for example, under it-: present Secretary 
and leadership, has been extremely responsive and interested in the 
Conference and its activities. Recommendation 29, concerning the 
Food and Drue: Administration, for example, was immediately imple- 
mented by the Food and Drug Administration. 

Hut other than that, 1 think the pattern is extraordinarily variable. 
All of the agencies we have studied have been highly cooperative in 
terms of access to information: their sympathy with the particular 
results and conclusions has varied. The more general the recommen- 
dation, the more difficult of selling it across-the-board, for precisely 
the reasons that Mr. Gardner suggested -the diversity and complexity 
of Government is such that what may be tailor-made for one agency 
does not fit. another. 

Mr. (J\ia)\t K. I would take a mild exception to one of Mr. Cram- 
ton's points. The Department of Justice, I believe, was created in 171)0 
and has been thoroughly cooperative in our own work with them, in 
part because a very able man from the Department of Justice sits on 
our committee. Hut I would not rule out departments of great age in 
having new ideas. 

Senator Ki:\xi:i>v. What would be the sort of recommendations you 
would make as to the Justice Department, since you mentioned thai I 

Mr. Gardner. We have had three areas in my committee, the only 
one to which I can speak, involving the Department of Justice. We 
got started on a small project, our very first one. We sort of got our 
feet wet on the procedures by which fines and penalties were subject 
to mitigation or remission. The Department accepted our recommenda- 
tions, which is fairly routine, but included letting the man know 
what the problems were and advising him of the decision and making 
files available as has been required by the Administrative Procedure 
Act. It was accepted immediately. We never even put it to the Ad- 
min istrat ive Conference. 

Again, we had a mammoth study made by Professor Sofaer of Co- 
lumbia of the Immigration and Naturalization procedures, probably 
the most intensive study of an agency and its functions that has ever 
been undertaken. The Service was thoroughly cooperative with the 
st udy at all points and not completely, but in major degree, is slowly 
accepting the recommendations. 

In the last few months, we have been looking at the Parole Board 
procedures, which I think everyone will agree were regrettable, but 
almost, inevitable in view of the volume of business they have— 90 
decisions a day is pretty hard to carry on in a judicious fashion. I do 
not know whether it is because of the wisdom of Mr. Cramton's Ad- 
m in ist rat ive Conference or pressures from outside such as the Kasten- 
meier bill and a certain number of court proceedings, but they in the 
end seemed to me to be thoroughly receptive and I have high hopes 
of a very large amount of improvement in that activity. 
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Those a iv the examples at hand. I, for one, have no complaint about 
the Department of Justice, however ancient a Department it may be. 

Senator Kennedy. You have given us some of your successes. What 
have been some of your difficulties in getting agencies 

Mr. Gardner. Our failures, sir, number about 25,000, the agency 
functions that we have not studied. It is entirely too slow a process 
the way we are now set up, which is why 1 am so anxious to have a 
try at a generalized procedure. 

Senator Kennedy. What percent of your studies and recommenda- 
tions are implemented, what arc rejected? 

Mr. ( m ton. On that, it is really almost impossible to say, in large 
part because it would require an enormously detailed study and inves- 
tigation even to learn t ho degree of compliance with the recom- 
mendations of a very general character. We have done that with a few 
recommendations. For example, on the implementation of the guide- 
lines in the Freedom of Information Act, we have done some extensive 
followup and we know pretty much in terms of the adoption of pro- 
cedural rules where all Federal agencies and departments stand on 
that recommendation. Most of them have gone a ways in terms of the 
procedures by which they handle information requests. The harder 
question, of course, is how much have attitudes changed ? The question 
of whether agencies are complying with the spirit of the Freedom of 
Information Act gets you into very difficult and subjective judgments 
on which reasonable people can differ. All I can say is that progress 
has been made. 

Xow. when yon get to more specific recommendations like the one 
I described dealing with the Food and Drug Administration, or the 
recommendations that Mr. Gardner spoke of, it is much easier to sum- 
marize the implementation story since they each are directed to a 
single Federal agency. One of them, dealing with the Immigration 
and Naturalization Service, lias yet to be implemented. We are very, 
very hopeful that the recent ivommendation with respect to Parole 
Board procedures will be implemented in the near future. It has not 
been yet, but it is only 2 weeks old 

Mr. Gardner. We can hardly have expected it to have gone far. 

Mr. Oramtox. Implementation is a mixed hag. The more specific the 
recommendation and the more it is supported by outside forces, the 
more likely is its adoption. But even the general recommendations 
have received a great deal of response. 

Some of the details with respect to individual recommendations are 
contained in the appendix to my prepared statement and we would be 
happy to supply more details on request. 

A recommendation that Mr. Cushman has called to my attention is 
probably the alltime leader in terms of general adoption. This is rec- 
ommendation 1C>, which called on Federal agencies to abide by the 
requirements of the Administrative Procedure Act for notice and 
comment on rulemaking, even in situations involving public lands, 
property, grants, and benefits, in which the APA does not now 
require such procedure in connection with rulemaking. That recom- 
mendation has been almost totally implemented by all of the major 
executive departments and administrative agencies. 

Senator Kennedy. Do most of the contracting agencies cooperate 
in this 1 
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Mr. CfiAM CON, No. they do HOt As our report OH this recommenda- 
tion makes clear, the two or three largest contracting agencies, par* 
tieularly the Department of Defense. have taken the view that the 
recommendation is inappropriate in th<- ( iovernnient contract field. As 
a result, they have not complied wit h that particular recommendation. 
We are now pursuing thai matter further in connection with a gen- 
eral review of the exemptions from the rulemaking provisions O fthe 
Administrative Procedure Vet. We hope by next fall, and hopefully 
by December, to have a more detailed treatment of the (iovernnient 
contract question BO that we can determine whether or not those agen- 
cies are justified in saying that they would have difficulty complying 
with what we view as the relatively minimal not ice -and comment pro- 
cedure of the Administrative Procedure Act in rulemaking in the 
( iovernment cont ract field* 

Senator Kknm:i>v. How frequently are there attempts by political 
appointees to frustrate or even stop your inquiries, to dampen down 
the recommendation ? 

Mr. ( 'kamtdx. There has not been a single example of this thus far 
in my tenure as Chairman. Now, 1 have to qualify that by saying that 
prUC&nt decisions are sometimes made about the likelihood of access 
to information that will be needed in making a study. 

For example, during my predecessor's regime, it was felt that coop- 
eration from the Selective Service System, with General Ilershey as 
its presiding officer, would not be forthcoming. In fact, that seems 
likdv. because General Ilershey. as a member of the ( 'onferenoe, made 
it very clear that he was not likely to cooperate in a Conference Study. 

Subsequent to that time, we have undertaken a study of the Selec- 
tive Service System which is now in process. We hope to have recom- 
mendations which will deal with local board procedures, and particu- 
larly with the desirability and appropriate form of judicial review of 
Selective Service determinations. While (Jeneral Ilershey was in 
charge, however, a decision was made r bat it was unwise to waste re- 
sources, particularly the resources of such a small agency, in areas 
where cooperation and access to information would notbe very likely. 
To that extent I and my committees take into account the likelihood 
of cooperation in deciding what area- we are going to study. 

Senator Kennedy. Bui you have not, just in the time that you have 
been in, felt interference or pi cture by political interests or forces or 
appointments? 

Mr. Cramtox. No, the pressure has been more the other way. We 
have been drawn into several areas because either congressional com- 
mittees or administrative agencies or the administration has sug- 
gested a particular problem as a fruitful area for inquiry and study. 
For example, we got involved in assessment and review of the Ash 
Council report on independent regulatory agencies at the request of 
the administration. The Joint Committee on Atomic Energy got us 
involved in a study of nuclear reactor licensing. I and my stall' have 
been drawn into evalual ion and assessment and critique of some of the 
various proposals in the consumer field, especially the administrative 
procedural provisions of them, at the request of congressional staff 
who wanted some help and assistance, and t hough we were knowledge- 
able and could provide it. 

Thus to the extent that the political process has intervened, the 
intervention has invited us into areas in which we otherwise might 
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not have become involved. We have to be careful pi pur limited re 
sources, so thai we do ao< gel drawn oft too much doing jobs that 
others would like to have us do far them, rather than jobs that we 
think need bo be done in terms of where the future is, where the needs 
are, in terms of development of the administrative procedure in the 
United States. 

Senator Ki wr.nv. Can we reoese for 10 minutes? There's a vote. 

Mr. Ckamton. Surely. 
(Recess.) 

Senator Kknnkdv. We'll come back to order, 

Tliis is also, as vuii know so w t*ll. a subconnnit tec of the Judiciarj 

Committee. The Judiciary Committee has held a series of hearings 
on the whole LT. & T. affair. One of the questions was the range of 

contacts that are made by parties that have matters of interest with 
a particular department and then the relationship of certain depart 

mentis with other agencies, and those levels of contact There was ;\ 

great deal made of some of these contacts that perhaps should not 
have been made; there were oilier things (hat probably happened that 
(he committee was unable to <rain access to and perhaps did a dis 
service, really, to the nominee. I think it is awfully difficult to really 
know the final judgment on it. Hut have you gotten into this type of 
matter which is ex parte contacts, and if you have, what can you tell 
us about it ! 

Do you have studies on il ! How can you help to avoid at least the 
kinds of appearances that I think cause greal concern, quite frankly, 
to the many millions of Americans in that case ! 

Mr. Crahtok* The question of prosecutorial discretion; and of ne 
gotiated settlement of pending matters is pan of that vast domain of 
the informal administrative process to which Warner Gardner 
referred. 

Incidentally. Mr. ( Gardner asked me to convey his apoligiee; he had 

to fret back to his office and has left me holding the fort. 
Senator Ki n ni.dv. Fine. 

Mi'. Okamtow The Conference has three or four of the very finest 
law professors ill the country who are now embarking on a series of 
interrelated studies of prosecutorial discretion in a number of federal 
agencies and departments—the Department of Justice in handling 
regulatory crimes; the Federal Trade Commission: the Food and 
Drug Administration ; ami the Securities and Kxchanire ( 'ommission. 
We hope by butting all of these studies together to develop some in 
sights on which we will be able to generalize about prosecutorial dis- 
cretion. What information Ought to he made available to the public I 
To what extent should standards he evolved? To what extent should 
reasoned statements be made when cases are settled and dismissed? 
To w hat extent should there be public participation in that settlement 
process which now, as you know, is totally unstructured and for the 
most part secret I 

All I can say at the present time is that we think the subject is im- 
portant and we plan to study it. Obviously, we do not know what 
we shall come up with. It is a difficult and complex Subject. There mav 

be aspects of it that for privacy reasons alone will require society to 
gp slowly in terms of opening up the process too far. 
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Senator Kennedy. Is there any reason that the contacts should not 
be rhttde pt&lfcl The fact that there was a contact made, should that 
he made public > , . — 

Mr CramtoK. 1 suppose that the. countervailing argument vumld 
have to he one of inellieienev resulting from detailed diary keeping on 
the part of (iovermnent officials, if they WOTe required to record every 
phone conversation and letter that pertained to a matter Such a re 
quiremcnt would in itself he burdensome and might Stifle initiative. 
I do not know mvself to what extent thai may or may not be true 

Senator Kennedy. Should we not know* Is that not a matter ol 
considerable importance! Or what importance do you put on it . 

Mr GkaMTOK. It surelv is, particularly in the civil antitrust or fed- 
eral Trade Commission context. On the other hand, there may be mat- 
ters where the interests of governmental efficiency and privacy would 
aro-nr in the other direction. In other words, once you start opening 
thfuirs up, access iniirht be available and publicity made about the tact 
that'll (iovermnent agency investigated an individual or businessman, 
considered moving against him, and decided for one reason or another, 
maybe for absence of evidence, maybe they did not have a case, maybe 
because he was not violating the law— not to proceed. That informa- 
tion might be picked up and used against him. So there are privacy 
interests involved in the area of prosecutorial discretion. 

We have not resolved these issues. 1 agree with you that the prob- 
lems are great* 

Senator Kennedy. Is that under consideration I 

Mr. CRAMTON. That is right. We have a whole series of studies on 
which we are embarking and which we hope to be able to finance. It 
is my hope that, if our appropriation ceiling is raised or eliminated, 
we would be able to persuade our appropriations committees that 
studies of this kind have such a large potential for improving the 
quality for the administration of justice that we should be given suf- 
ficient support to undertake them. 

Senator Kennedy. The fact that there was some contact made, is 
that being considered, tool 

Mr. ('ham ton. Oh, surely. 

Senator Kennedy. What about, now, the relationship between the 
agencies? I mean the contacts that were made. Say the White House 
and agencies. Is that also a question that you are going to consider? 

Mrf( 'hamton. The academic investigators plan to consider the whole 
question, including the potential of congressional inquiries, White 
House inquiries, as part of the process by which decisions are made 
whether to proceed against X. not to proceed against Y, to drop the 
ease against Z, and to >et i le against someone else. 

Senator KENNEDY. So that is considered, too I 

Mr. ( ka m ion. That is right. 

Senator Kennedy. So at least we will have some kind of guidance. 
1 think it would be enormously important to guide it from the mem- 
bers point of view — to have some kind of feeling of what is legitimate 
in terms of this type of thing. 

Mr. Ckam ton. These are governmental processes that no one has sys- 
tematically studied. The Conference has an opportunity to get access 
or. a confident ial basis, for example, to the Federal Trade Commis- 
sion's or the Food and Drug Administration's records and files, and 
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then to try to find out what are the considerations that seem 
to inllucnce' prosecutorial discretion and how does the political process 
intervene. 

Now, £hfi one preliminary study that has been done in this area so 
far for the Conference, by Professor Rabin of Stanford, tends to indi- 
cate that, insofar as UJ3. attorneys are involved in terms of the prose- 
rut ion and enforcement oi regulatory crimes, it is a relatively care 
situation in which the political process intervenes. Most of the other 
factors ate far more important. Whether or not that will prove to be 
the case in ot her contexts remains to be seen. 

Senator K: \ w i.nv. Have you thought about the procedures followed 
with the announcement of theae consent decrees, where there is pain- 
fully little information that is made available ? 

Mr. ( ramtow Well, that is right. That is part of the same question. 
In fact. Prof. Krnest (Jellhora of the University of Virginia Law 
School, who will be doing the study with the Federal Trade Commis- 
sion, is going to start with the consent decree process and then move 
into prosecutorial discretion at the FTC more broadly. They are part 
nf i he same thing. You cannot talk a bout the enforcement and consent 
and settlement process except as a related service of processes. 

Senator Kknnkdy. The consumer protection agency legislation will 
be coming before the Senate soon — next month. It provides for ad- 
vocacy on behalf of the consumer in formal agency proceedings. To 
what extent should a consumer advocate be invited and allowed to 
come before t hoe proceedings and how should this 

Mj. Cramtox. The bill in its present form takes the position that 
the consumer advocate ought to be allowed to do whatever other pri- 
\ate participants are allowed to do in the particular governmental 
function. If the agency before it settles a case talks with a trade 
association, it ought to talk to the consumer advocate. lie is then 
exii itled to talk to the agency, too, about the same matter, the decision 
or rule, to prosecute, not to prosecute, or to undertake a particular 
activity. 1 share that position. 

Now, there have been a lot of problems in terms of drafting the 
legislation so that could be done in a way that would not interfere 
too much with this unstructured, informal administrative process of 
which Mr. Gardner spoke. But T think the bill in its present form is 
a very careful dra fted bill. 

Senator Kknxkdy. Should the consumer advocate have the same 
Standing or should he have a better standing than the 

Mr. ( 'i; \MToy. To intervene? 

Senator Kbntshdt. To intervene, yes. 

Mr. CramTOX. He is now given the standing, really, of anybody 
else. Tf other people participate, he is allowed to. He has been given 
broader stand inn- to get judicial review than other participants under 
the Senate bill. My position all along has been that the consumer advo- 
\ ate should have the same rights as other participants in administra- 
tive proceedings, but it is unwise to make him a "superparty." It is 
also equally unwise to make him a "miniparty." He ought to have 
the same rights as other parties. If other people formally participate, 
if other people can subpena documents and so on, he should be able 
to do 90 also. The present Senate bill goes somewhat beyond that. I 
do not know that he is quite a superparty, but he has more powers 
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than the other persons in the process. How far along that avenue one 
ought to go is a question, it seems to me, on which reasonable people 
can differ. 

Senator Kennedy. Should not he be able to go somewhat further 
than the other parties? Does not the consumer interest or the represen- 
ts ive of the public inteivM have a broader responsibility generally 
in these various questions? 

Mr. CramtON\ It is true that he is representing a very broad and 
general public interest. On the other hand, you do not want to run the 
risk or possibility that ho would use a kind of tactically superior posi- 
tion to take away from agencies their ability to control their work- 
load, their priorities and the like, by either forcing them to undertake 
proceedings that they do not think they have the manpower or the 
energy to undertake at that particular time; or by delaying proceed- 
ings merely because consumers would be benefited by the lag. An 
agency may have good reason to decide against the position which 
I lie consumer advocate think > the consumers interest is. In other words, 
I think a balance needs to l>e drawn between useful advocacy and the 
danger of disrupting or delaying the administrative process. 

Either the Senate or the House bill in their present form give the 
consumer advocate very adequate powers to represent the interests 
of consumers. The Senate bill gives somewhat broader powers, and 
if the Congress desires a broadening of the power of the consumer 
advocate, its provisions would be preferably. 

Senator Kennedy. I understand that with some dissent, the Con- 
ference decided not to recommend that agencies experiment with pay- 
ing attorneys fees and witnesses expenses and public interest inter- 
venors. Could you explain the rationale for stopping short? 

M r. Cramtox. It was really, I suppose, a conservatism about the im- 
plieatjoftfl of the untried and the feeling that we needed to accumulate 
more experience before experimenting with agency policies which 
would reimburse citizen groups for attorneys fees and expert wit- 
nesses fees. The reeommendat ion does provide, however, for reduction 
in transcript costs, reduction in multiple copy requirements, and the 
like, all of which are very substantial impediments to public partici- 
pation. It also urges agencies to make available expert witnesses that 
are on their staff for participation in public proceedings. 

Here we are in a dilemma of competing values. You do not want to 
encourage useless proceedings by holding out too much of a reward for 
members of the bar to seek to take cases on a contingency basis, hoping 
that their expenses will be reimbursed after the fact very generously. 
We should not turn various areas of public life into a full employment 
bill for lawyers or toward an encouragement of litigation qua litiga- 
tion. Maybe other techniques for Solving social problems will be better 
than the courtroom or a formal administrative proceeding. And the 
Conference drew that balance. Tt said, as of right now, we want to 
let the public in, let them participate, cut the costs of participating, but 
not go to the other extreme of actually encouraging and subsidizing 
thai participation by funding attorneys' fees and expenses I think 
that is t he explanation. 

Senator Kennedy. You have 88 members on the Conference now. Can 
you tell us a little bit about the efforts that are being made to include 
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in that group members of minority groups, the poor, consumers, en- 
vironment lists, and other under represented people in the Govern- 
ment ? 

Mr. Cramton. I think it is a very diverse and balaneed group. T 
have a recent membership list which we can submit for the record if 
you would like to include it. 

(The above referred -to list follows:) 

Administrative Conference of the United States 
ml \ii5i ks of the council 

Roger C. Cramton, Chairman. 720 Jackson Place XW„ Washington, D.C. 
20506. Telephone : (202) 895-8768. 

Edward L. Morgan, Vice Chairman, Deputy Assistant to the President for 
Domestic Affairs, The White House. Washington, D.C. 20500. Telephone: (202) 
450-14 It. 

Charles D. Ahlard. General Counsel, U.S. Information Agency, Washington. 
D.C. 20547. Telephone : (202 ) 682-4886. 

Ralph K. Erickson, Assistant. Attorney General, Office of Legal Counsel, De- 
partment of Justice, Washington, D.C. 20530. Telephone: (202) 730-2041. 

Walter Gellhorn, Columbia University Law School, 435 West 1 10th Street. 
New York, N.Y. 10027. Telephone : (212) 280-2064. 

Dale W. Hardin. Vice Chairman. Interstate Commerce Commission. Washing- 
ton, D.C. 20423. Telephone: (202) 343-5946. 

Marion Edwyn Harrison, Reeves & Harrison, 1701 Pennsylvania Avenue NW., 
Washington, D.C. 20000. Telephone: (202) 20S- 0O30. 

Harold L. Russell, Cambrell. Russell, Killorin, Wade and Forbes. 4000 First 
National Bank Building. Atlanta, Ga. 30303. Telephone: (404) 521-2000. 

Richard B. Smith, Davis, Folk and Ward well, 1 Chase Manhattan Plaza. 
New York, N.Y. 10005. Telephone : (212) 422-3400. 

Richard C. Van Dusen. Under Secretary, Department of Housing and Urban 
Development, Washington. D.C. 20410. Telephone: (202 ) 755-712$ 

MEMBERS OF THE CONFIDENCE 

William II. Allen, Covington & Burling, 8S8 10th Street NW., Washington, 
D.C. 20000. Telephone: (202) 293-3300. 

Carl A. Anerhach. Acting Dean, University of Minnesota Law School. Minne- 
apolis, Minn. 55458. Telephone: (012) 373-2730. 

John W. Barnnm, General Counsel, Department of Transportation. Washing- 
ton, D.C. 20590. Telephone : (202) 420-4702. 

St. John Barrett, Deputy General Counsel, Department of Health, Education, 
and Welfare, Washington, D.C. 20201. Telephone: (202) 003 3312. 

Frank A. Martimo, Assistant General Counsel (M&RA), Department of De- 
fense, The Pentagon, Room 8E963, Washington, D.C. 20301. Telephone: (202) 
<>X 7-0211. 

James A. Bistline. Assistant Vice President-General Counsel, Southern Rail- 
way System, P.O. Box 1808. Washington, D.C. 20013. Telephone: (202) 628-4400. 

Warren B. Blair, Hearing Examiner, Securities ,v Exchange Commission, 
Washington, D.C. 20540. Telephone: (202) 380-4815. 

William EL Brown, HI, Chairman. Equal Employment Opportunity Commis- 
sion. Washington, D.C. 20500. Telephone: (202) 343-8095. 

John A. Bugss. Acting Staff Director, U.S. Commission on Civil Rights, 1121 
Vermont Avenue NW., Washington, D.C. 20425. Telephone: (202 ) 254-6644. 

Jack K. Busby, President, Pennsylvania Power & Light Co., 001 Hamilton 
Street, Allentown. Pa. 18101. Telephone : (215) 434-5151. 

Donald A. Campbell, Judicial Officer, Department of Agriculture. Washington. 
D.C. 20250. Telephone : (202) 447-7388. 

William B. Casselman, 11, General Counsel, General Services Administration. 
Washington, D.C. 20405. Telephone : (202) 343-4221. 

John J. Corcoran. General Counsel, Veterans Administration, Washington, 
D.C. 20402. Telephone : (202) 389-3S31. 

Louis A. Cox, General Counsel, U.S. Postal Service, Washington, D.C. 20260. 
Telephone: (202) 961-8201. 



B&don II. Crowell, Ueavis, Pogue, Xeal& Rose, 1 100 Connecticut Avenue. Wash- 
ington, D.C. 20030. Telephone : (202) 203-2030. 

Kenneth Culp Davis. Professor, Lniversity of Chicago Law School, 5S01 S. 
Ellis, Chicago, 111 60037. Telephone : (312) MI 3-2458. 

David S. Dennison. Commissioner, Federal Trade Commission, Washington. 
D.C. 20580. Telephone : (202 ) 962-8675. 

Jolm II. Fanning, Member, National Labor Relations Hoard, Washington, D.C, 
20570. Telephone : (202) 254-0200. 

Ben C. Fisher, Fisher, Wayland, Southmnyd, and Cooper, 1100 Connecticut 
Avenue NW., Washington. D.C. 20030. Telephone : (202) 050-3494. 

Warner W. Gardner, Shea & Gardner, 784 15th Street NW„ Washington, D.C. 
20005. Telephone: (202 ) 787-1255. 

Whitnev Gillilland, Commissioner, Civil Aeronautics Hoard, Washington, D.C. 
20428. Telephone : (202) 382-7057. 

Robert W. Graham, Bogle, Gales, Dohrin, Wakefield ^ Long, 14th Floor Norton 
Building Seattle, Wash. 0M01. Telephone: (2O0i Ml' 2 5151. 

Robert C. Greshain, Commissioner, Interstate Commerce Commission, Wash 
ington, D.C. 20423. Telephone: (202) 343-7271. 

Richard L. Griffith, Cades, Shutte, Fleming & Wright, First Hawaiian Bank 
Building, Honolulu, Hawaii 96813. Telephone: (808) 531-7232. 

Thomas E. Harris, General Counsel, AFL-CIO, 815 16th Street NW, Washing- 
ton. D.C. 20004. Telephone : rjnLM 208-6000. 

Geoffrey, C. Hazard, Jr., Professor, Yale Law School, New Haven, Conn. 00520. 
Telephone: (203) 436-8253. 

George H. Hearn, Commissioner, Federal Maritime Commission, Washington, 
D.C. 20573. Telephone : (202) 3S2-4045. 

Ragen A. Henry, 1315 Walnut Street. 1032 Bankers Securities Building, Phila- 
delphia, Pa. 19107. Telephone : (215) 54(M)200. 

Arthur E. Hess, Deputy Commissioner, Social Security Administration, 900 
Administration Building, Baltimore, Md. 21235. Telephone: (301) 594 3143. 

Mrs. Carla Hills, Monger, Tolles, Hills and Rickershauser, Suite 1100, Western 
Federal Building, 066 South Hill Street. Los Angeles, Calif. 90014. Telephone: 
(213) 626-1491. 

S. Neil Hosenhall, Deputy General Counsel, National Aeronautics and Space 
Administration, Washington, E>.C. 20546. Telephone: (202 ) 755-3876. 

Richard II. Keatinge. Kea tinge, Libott, Bates & Loo, 45S South Spring Street, 
Los Angeles, Calif. 9IHI13. Telephone: (213) 020 5241. 

Cornelius B. Kennedy, Kennedy & Leigh ton, SSS 17th Street NW., Washing- 
ton, D.C. 20006. Telephone: (202 ) 298-S208. 

Karl W. Kintner. Arent, Fox, Kintner. Plot kin vV Kahn, 1 KM) Federal Bar Build- 
ing, 1815 H Street NW., Washington, D.C. 20006. Telephone: (202) 347-.N500. 

Alan G. Kirk. Deputy General Counsel, Environmental Protection Agencv, 
401 M Street SW., Washington, D.C. 20400. Telephone: (202) 755 2511. 

John A. Knebel, General Counsel. Small Business Administration, Washington, 
D.C. 20410. Telephone : (208) 382 5414. 

Victor H. Kramer, Georgetown I niversity Law ('.Miter. (KX) \e\v Jersev Avenue 
NW., Washington, D.C. 20001. Telephone : (202) 624-8000. 

Arthur Left", Hearing Examiner, National Lahor Relations Board, Washing- 
ton, D.C. 20570. Telephone : (202 ) 254-9570. 

Arthur W. Leibold. Jr., General Counsel, Federal Home Loan Bank Board. 101 
Indiana Avenue NW., Washington. D.C. 20552. Telephone: (202 ) 386-5828. 

Sol Lindenbaum, Executive Assistant to the Attorney General, Department 
of Justice. Washington. D.C. 2(1530. Telephone: (202) 730 2011. 

Mrs. Charlotte Tuttle Lloyd. Assistant General Counsel. Department of the 
Treasury, Washington, D.C. 20220. Telephone: (202) WO -I 2*52. 

Lee Loevinger, Ilogan & Hart son. M5 Connecticut Avenue. NW.. Washington. 
D.C. 20030. Telephone : (2*»2> 20X--5500. 

Philip A. Loomis, Jr., Commissioner, Securities & Exchange Commission, 500 
North Capitol Street. Washington, D.C. 20540. Telephone: (202) 755 li."0. 

J. Edward Lyerly, Deputy Legal Adviser for Administration, Department of 
State, Washington. D.C. 20520. Telephone: (202) 0.32-0510. 

Robert L. McCarty, McCarty & Noone, 1225 Connecticut Avenue NW., Suite 202, 
Washington, D.C. 20030. Telephone: (202 ) 223-0680. 

Malcolm Mason, Associate General Counsel, Office of Economic Opportunity, 
Washington, D.C. 20500. Telephone: (202 ) 254-5610. 

David O. Maxwell, General Counsel, Department of Housing and Urban De- 
velopment. Washington, D.C. 20410. Telephone: (202) 755-7244. 
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Mitchell Xfelich, Solicitor, Department of the interior, \va>hingmn. D»C< 
20240. Telephone : (202) 343-2134. 

Anfh miv L. Mondello, General Counsel, U.S. Civil Bettrfce Commission. Wash- 
ington, DC. 20415. Telephone: (202 ) 632-4632. 

John X. Xassikas, Chairman. Federal Tower Commission. Washington. DC. 
20426. Telephone: (202) 3st; n;<; 

g Eloper Nelson, Purcell A Nelson, 888 nth Stored xw.. Washington, D.C. 
20006. Telephone : (202 ) 20S-9000. 

I.. OWir Nelson. C.S. IMvwo.mI -Cl»:imi»tion Papers, Tne.. 777 Third Avenne. 
X-w York. X.V. 10017. Telephone: (212J o:>,VM027. 

William A. Xel-on. National Airlines. Inc., P.O. Box 2055, AMF Branch, Miami, 
Fia. 83159. Telephone: (805) 874-2547, 

Leonard Niederlehner, Acting (ieneral Council. Department of Defense, The 
Pentagon, R U 3E980, Wellington, D.C. 20301. Telephone: (202) 097-724S. 

Thoma v J, tyConneU, General Counsel, Hoard of Governors of the Federal 
Reserve System. Washington. D.C. 20551. Telephone: (202) 737-1100. 

oxv.'ii uipin. I'r< « r. Fniver^ity of Ct.ah Law School. Salt Lake City, Utah 
8411 - Telephone : (S01 ) 581-6888. 

X T athan Ostroff, Chairman, Appeals Board, Department of Commerce, Wash- 
ington. I U \ 20230. Telephone: (202) 007 313.". 

.\Ia\ I>. I'adin. Federal Communications Commission, Washington. D.C. 80554. 
Telephone: (202) 632-7203. 

K Iwin F. Kains. Deputy Commissioner of Customs, Department of the Treas- 
ury, Washington, D.C. 20220. Telephone: (202) 964-2145. 

James T. Harney, Commissioner, U.S. Atomic Energy Commission. Washington. 
D.C. 20545. Telephone : (202) 973-6222. 

.Martin F Richmnn. Barrett, Knapp. Smith & Sehapiro, 20 Broadway, New 
York, X.Y. 10001. Telephone: (212) 422-81S0. 

Charles R. Ross, P.O. Box 4"7, Slielhurne. Vt. 05182. Telephone: (S02) 4*2 
2881 

Richard F. Schubert. Solicitor. Department of Labor, Washington, D.C. 20210 
Telephone: (202) 961-2021. 

Bernard G. Segal, Schnader, Harrison, Segal ft Lewis, Packard Building, 
Philadelphia, Pa. 18102. Telephone: (215 ) 491-0405. 

Ashle? Sellers, Sellers, Conner & (Jtineo, Mfifi K Street XW., Washington, D.C. 
20000. Telephone : ( 202) 347-0777. 

Edward II Shulman. General Counsel, Department of Agriculture. Washing- 
•ii. DC. 20250. Telephone: (202) 388-3351. 

David F. Sive. Winer. Xeuhurger & Sive. 445 Park Avenue, New York, N.Y. 
L0022, Telephone: (212) 421-2150. 

Otis M. Smith. General Motors Corp.. 3044 West Grand Blvd.. Detroit. Mich. 
lv:<)2 Telephone: '313) 556-4058. 

Richard E. Stewart. Vice President & General Counsel, First National City 
Bank, 300 Park Avenue. New York. X.Y. 10022. Telephone: (212 ) 559-8821. 

Earl J. Thomas, Director, Office of Inspection, Department of the Interior, 
Washington, D.C. 20240. Telephone: (202) 343-0750. 

Peter P. 3taf0 f Tufo, Johnston & Zuccotti. 21 Dupont Circle. Washington, D.C. 
20006. Telephone : ( 202) 785-3830. 

John P. Yukasin. Jr., Chairman. California Public Utilities Commission, State 
Building, San Francisco, Calif. 94102. Telephone: (415 ) 557-0647. 

Charles A. Webb, President, National Association of Motor Bus Owners, 1025 
Connecticut Avenue XW., Washington, D.C. 20036. Telephone: (202 ) 293-5890. 

Frank Wille, Chairman, Federal Deposit Insurance Corp., Washington, D.C. 
20420. Telephone: (202 ) 393-8400. 

Henry X. Williams. Deputy General Counsel, Selective Service Sj-stem. 172! 
F Street XW.. Washington, D.C. 2043.". Telephone: (202) 343-7180. 

Jerre S. Williams. Professor. University of Texas Law School, 2500 Red River 
Street. Austin. Tex. 78705. Telephone: f512) 471-5151. 

Hr. Ckamtox. In the membership as of July 1, there are two highly 
qualified and well known environmentalist?. David Sive and Owen 
Olpin, as well as some members of the private bar representing Utili- 
ties and others who have experience of another kind of environmental 
problems. 
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In terms of minority-group representation, the group thai is badly 
under-represented in the Conference is women; that majority of the 
population does not come ofl rerj well, either by the Government 
agencies designating members or throng!) the appointment ot public 
members. I think we have three or four of our 88 members who arc 
women. And there are, I think, four black members, two designated 
by Government agencies and two as public members. It is a problem 
that we are working on. The difficulty is that we do need people who 
have a special interest in administrative procedure and a special 
background in it. We have had several extremely active, intelligent, 
able black lawyers and women, such as Pat Harris, who, before she 
took on some recent assignments, was a very active participant in the 
( onference. Some others are Jean ( 'amper ( 'aim, Hagen Henry of the 
Philadelphia bar. and the like. I have also made an effort to attract 
to the public membership of the ('onference some people other than 
the elder statesmen who participate in an enormous variety of 
American bar and judicial and other activities in an attempt to get 
a leavening of extremely active and interested younger lawyers and 
persons interested in public administration. 

Senator Kknnkdv. How many vacancies do you have coming up 
in the next, say, 8 months, or year? 

Mr. Ckamtox. All of the appointments to the public membership 
of the Conference are for 2-year terms, which expire at the end 
of this month. The reappointments have all been made, so that unless 
and until members of that group resign, there will be no vacancies 
as public members of the Conference. Now, there is some constant 
turnover in terms of the members designated by the Government 
agencies, since when a Government employee who is a member leaves 
the Government, he automatically ceases to be a member of the Con- 
ference and the Agency designates a replacement. So there is always 
some turnover on that side. 

Senator Kennedy. Is this new group coming on, is that going to 
change the balance to any appreciable extent I 

Mr. Cramton. I think it is going to improve it in all respects. That 
is, it is a younger group, it is a more diverse group geographically, 
and also in terms of the balance and diversity of the interests and 
groups in society who are represented. 

Senator Kennedy. Just reviewing your statement very briefly, you 
indicate the studies that were being undertaken by the Conference. 
It did not appear that there were many that were targeted toward 
the poor, the Mack, or the Chicano, the Indian, or the elderly. Could 
you tell us, is that because they do not, as a group, get involved in the 
procedural issues, or because they are too controversial 1 

Mr. Cramton. I am not sure I would agree with the statement in 
the first place. 

Senator Kennedy. OK . 

Mr. Cuwthv. In the first place, let me mention Indians. We have 
just completed one study of the conflict-of-interest problems in the 
Department of the Interior and the Department of Justice in han- 
dling Indian natural resource problems. The Committee on Claims Ad- 
judications now has before it a massive document prepared by Pro- 
fessors Chambers and Price of UCLA — two well-known lawyers in- 
terested in Indian law — which deals with the leasing of Indian lands 
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by the Department of the Interior, a problem of enormous importance 
to the tribal reservations and meml>ers of Indian tribes. 

In terms of old people and their problems, the study of disability 
benefits that I mentioned previously is really one of, I think', the pre- 
mier problems of older Americans. That is, 1 he determination whether 
they are disabled from work and hence eligible for disability benefits 
is a matter of particular significance to older Americans. 

The emphasis in several recommendations on public participation in 
the administrative process is one which is concerned with the repre- 
sentation of otherwise inadequately represented groups, such as blacks, 
consumei-s, poor people, and the like. 

The concern with the informal administrative process also tends 
to provide protection to many groups that are unrepresented, such 
as aliens, who do not even vote. The congressional committees may 
not be as interested in them as they are interested in older citizens who 
Can vote. Certainly, the members of the organized bar and of the 
university community have not spent a lot of time dealing with the 
problem of aliens. Welfare procedures, eligibility and access to public 
nousing, removal from public housing — these are all problems, it 
seems to me, of vital importance to minority groups, to relatively poor 
citizens, and the like. 

Of course, the parole study also deals with a portion of the popu- 
lation convicts, which tends to be deprived of their civil rights in 
general and tends to be of the lower socioeconomic status than the rest 
of the population. 

I would say that a goodly portion of the activities ami studies of 
the Conference are concerned with the effect of government on small 
people. 

Senator Kexnkdy. I think that is certainly our interest, my interest, 
as well. 

Do you think it is really possible to find a balance between the formal 
procedures which can be applied rigidly and thus more equitably for 
all and which are timcconsuming. costly, and often confusing, and 
informal procedures which accommodate themselves to a layman to 
subject themselves to perhaps abuse and inequity? 

Mr. Cramton. I think it is. We have tried to balance those interests 
in making the Parole Board study. What we have said is that there 
are certain minimal procedural safeguards that every incarcerated 
person ought to get in terms of the determination of release that is 
involved in the parole matter. First, he ought to get a brief state- 
ment of the reasons why he is denied parole. 

Second, the Parole Board ought to enumerate standards and policies 
which prisoners can understand and attempt then to frame their 
release plans and their future so they can try to meet them. 

Third, they ought to have some opportunity for oral confronta- 
tion in which they can give their view, and in that oral interview or 
hearing — not an oath-taking, lawyer-dominated hearing, where peo- 
ple are sworn in, testimony taken, and cross-examination but a very 
informal interview or hearing — they ought to have a right to have 
an attorney or other supporter stand by them and give them moral 
support in dealing with what is often a very remote, unfriendly, 
bureaucratic government. And the recommendation has some other 
features as well. But these basic procedural ingredients, we think, 
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ran be provided with a very minima] elaboration of additional per- 
sonnel and yet will improve the confidence of prisoners in the system 
and reach better results. 

Senator Kennedy. Mr. Williams, who testified in IOC.0 said, u Le( me 
make it clear, I do not contemplate expanding the Administrative 
Conference into an organization that will require more than >s>oi),(K>n a 
year for the reasonably foreseeable future." 

Could you tell us why you think a larger budget is justified? 

Mr. Cramton. In the context of his full testimony, lie was talking 
about the fiscal needs for the next 2 or 3 years from 1009, and that 
3 years is now up. So that would be my first response. 

Second, beyond that, the activities of the Conference have grown 
substantially in the meantime. The Conference in llMi'.*. when Chair 
man Williams was testifying, was a very new and untried organiza- 
tion, barely gotten started, which had just held its first meetings. As 
a result its track record was very minimal and limited. But there are 
now 7 4 years of experience; reports and recommendations are avail- 
able and the committees of Congress have begun to utilize the Con 
ferenee quite extensively for help in drafting and commenting on leg- 
islation. The administrative agencies have started to use the Adminis- 
trative Conference for certain advisory functions in connection with 
general matters of administrative procedure. The studies and recom- 
mendations of the Conference are not merely accumulating on library 
shelves and acquiring a great deal of stature and represent at ion around 
the country in the academic world, but they are having impact on 
how Government officials behave. I think that demonstrated track- 
record plus the opportunities for further service which are outlined 
in the prepared statement clearly indicate that we can wisely spend 
more than our present appropriation ceiling in studying how the 
Federal Government operates. 

It is an odd thing that the Federal Government will spend hun- 
dreds of millions of dollars, even billions, in gi ants to State institu- 
tions, in research activities in the health and medical area, in dissemi- 
nating money to States that then make plans and study their OWB 
procedures and processes. But the Federal Government spends very 
little money in examining its own processes and how its officials behave. 
The Administrative Conference is one of those organizations which 
can broaden the perspectives of Government, look at the agencies and 
their activities from the outside, and yet from the inside as well, and 
be a constructive catalyst for social change and reform. 

Senator Kennedy. We have the sovereign immunity bill up before 
the full Judiciary Committee tomorrow, i know you testified l' years 
ago about the importance of that legislation. Is there anything you can 
tell us that I can bring to that full Judiciary Committee tomorrow 
about the importance of that legislation? Is it as important today as 
it was before 5 

Mr. Cramton. It is just as important as it was before. It is very 
badly needed legislation. The trend of judicial decisions, although to 
some extent they cutback on the breadth or the sway of the BOverign 
immunity doctrine, has not decreased at all the confusion and chaotic 
nature of its application and the occasional injustices which result 

Moreover, two other changes have made the elimination of sovereign 
unity as a barrier to judicial review in administrative action even more 



32 



necessary. That is t he change of posit ion by i he Department of Jusl ice 
on exposing the Government to new suits and liabilities. The Depart- 
ment of Justice has gone on record as supporting the enactment of 

quiet title legislation w hich now, for the lirsl time, would allow prop- 
erty disputes against the Federal Government to be litigated in Fed- 
eral courts. That is a far more serious waiver of sovereign immunity in 
terms of the number of cases that are likely to result than the more 
limited proposal which this subcommittee has favored. 

Moreover, the waiver of sovereign immunity that is involved in the 
Indian Trust Council legislation that the Department of Justice also 
supports indicates that the trend is in that direction and that now is 
t lie t ime to st rike and complete the job. 

Senator Kennedy. Well, I want to thank you very much for appear- 
ing here. From everything that 1 have heard, not only this afternoon 
but in the past, the leadership that you have provided has been a 
leadership of courage and sensitivity. We want to applaud those ef- 
forts and indicate that many of us want to give you all the support 
that you feel that you need here in the Senate. 1 want to thank you 
very much for your splendid comment here this afternoon. I look for- 
ward to working with you. 

The subcommittee will stand in recess. 

(Whereupon at 4:05 p.m., the subcommittee recessed subject to the 
call of the Chair.) 
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Appendix A. — Correspondence With Respect to the Work of tiu: 
Administrative Conference 

a. agency letters 

/. Department of Justioe. Acting Attorney General Richard <;. Kieindien>t. 
March 20, 1972 ! 

1 ;im writing to complement the Administrative Conference for its work in 
improving the quality of administrnt ive justice meted out by Federal agencies. 
A number of studies and recommendations of the Conference have been of great 
interest and value to the 1 >cpar1 men! of .1 list tee. 

As yon know, the stud\ by the Conference of this Department's procedures for 
the remission and mitigation of forfeitures led to our adoption of new regulations 
with respect to such procedures. Similarly, we have found that the recent recom- 
mendation of the Conference with respect to the procedures of the Immigration 
and Naturalization Service in change-of-status cases rests upon a thorough analy- 
sis of this Important process. The Service has already adopted some of the BUg* 
gested changes and is giving most careful consideration to the others. The 
Department, of course, has a special interest in the recommendations of the Con- 
ference establishing guidelines for implementation of the Freedom of Informa- 
tion Act in view of our responsibility to defend the United States in suits brought 
under the Act. 

While the Department has not always been fully persuaded by some of the 
Conference's proposals — I refer in particular to our reservations concerning the 
proposal of a statute to eliminate the defense of sovereign immunity in actions 
seeking review of Federal administrative action — the scholarship of the Con- 
ference has invariably been excellent, its research well-considered and its work- 
product most useful. 

2. Department of Health, EtlueatUm, and }\'c1farc. Secretary Elliot Richard- 
son, March 21, 1972: 

It is difficult to assess fully the impact of the Conference on ihi< Department. 
Many of the things with which the Conference has been concerned and which 
have been embodied in various of its recommendations have received concurrent 
attention in this Department. * * * In short, the process had not been one of our 
simply reacting to Conference recommendations; rather, it has been a dialogue 
in which our own knowledge and depth of perception have been increased, and, 
hopefullv. the Conference for its part has gained insights by reason of our ex- 
perience and institutional judgment. 

This type of dialogue is essential. I believe, to the enlightened development of 
administrative law and procedures bearing upon the rights of private citizens. 
It has been tremendously valuable to this Department. 

The recommendations of the Conference fall, I think, into three general cate- 
gories. First are the housekeeping sort, relating to the collection and publication 
of statistics, the development of a "consumer bulletin", the provision of adequate 
hearing facilities, improvements in the form and content of the r.S. Government 
organization Manual and of the Federal Register, and the like. This type of 
recommendation serves a very useful function and one that no other agency of 
the Government, of which I am aware, is well designed (or perhaps willing) to 
fill. 

The second type of recommendation has been directed to specific procedures 
of specific administrative agencies, such as the duplicative hearings in FA A 
safety certification cases, the SEC no-action letters under Section 4 of the Securi- 
ties Act. the procedures of the Immigration and Naturalization Service respect- 
ing change-of -status applications, and the like. The only recommendation of this 
type directed specifically to practices of this Department was Recommendation 
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li! ». relating to rulemaking on a record by the Food and Drug Administration. We 
have already advised you of our essential concurrence with that recommendation 
and the fact that the procedures which it recommends have been adopted or are 
being adopted. If the Conference's recommendations specifically directed to other 
agencies have been as perceptive, constructive and carefully articulated ns 
Recommendation 20, I have little doubt that the various agencies have directly 
benefited from your effort. 

The (bird type of Conference recommendation is directed at fundamental 
problems of the rulemaking, adjudicatory and informal decision-making process 
and cuts across subject matter ami Departmental lines. In this area the work 
of the Conference is invaluable. It is very difficult for administrators to step 
back from the demands of day-to-day decision-making sufficiently to get a 
broad view of the scope of the problems and the developmental trends in the 
decisional process. And yet this must be done. We are almost daily making 
small, incremental decisions on bearing procedures in rulemaking under FDA. 
in fair bearings under public assistance or in review of grant decisions that 
are quickly (and necessarily) structured into our day-to-day activity in a way 
that makes them very difficult to change. We rarely have tin 4 time, resources 
or immediate incentive to inquire whether the procedures are consistent with 
each other, whether they are fair and whether they are as efficient as they might 
be. This is a function which the Conference serves so admirably. It has long 
been clear thi't the Conference has the diversity of talent and the professional 
detachment for this task. I can only hope that the work of the Conference will 
continue and expand. 

There is no other area of law and practice that more needs the type of care- 
ful study and thoughtful recommendations that the Conference can supply. 

3. Civil Aei'onautics Board. Whitney Gillilland, April 17, 1972 : 

1 am pleased to report, in response to your request in the letter to Chairman 
Frowne gated !>• <ember 17. 1 DT 1 transmitting the Recommendations of the Ad- 
ministrative Conference of the I'nitod States adopted at its meeting last Decem- 
ber, that of the applicable recommendations the Civil Aeronautics Board is in 
substantia) compliance with Recommendation 2S and is presently preparing 
to fully implement Recommendation 30. 

Recommendation "JS reflects procedures and practices which have long been 
in effect at the Board. Thus, existing rules amply provide for participation in 
notice-.nid-comment rulemaking proceedings and intervention in adjudicatory 
bearings in the manner and to the extent provided by the Conference Recom- 
mendations. Further, the criteria set forth by the Conference on giving public 
notification of proceedings, filing and distribution requirements and making 
available information and assistance might well have been patterned, in all sub- 
stantive respects, after present Board practices. 

******* 

I am happy to report further that the Board is of the opinion that the 
recommendations advanced by the Administrative Conference will work toward 
improving the proceses of government which vitally affect the rights of citizens 
and the well-being of the economy. 

Food and Drug Administration. Commissioner Charles C. Edwards, April 13, 
1072: 

Since the very constructive meeting we held last December to discuss Imple- 
mentation of Rrronnncndation 29 — Rulemaking on a Record by the Food and 
Druq Administration, our staff has had an opportunity to give further thought 
to the excellent study prepared by Professor Hamilton and to the incisive recom- 
mendations to improve our formal evidentiary hearings. 

* *' * * * * * 

The offer of Professor Hamilton to assist us in the drafting of regulations 
will undoubtedly result in the implementation of a substantial part of the 
remaining Conference recommendations in the near future. It is our expecta- 
tion that these changes will be most helpful to us in our continuing effort to 
improve our procedures for the handling of complex food and drug proceedings. 

On behalf of the Department I want to express my very sincere appreciation 
for the most useful and constructive assistance you have rendered to us. If 
the experience of the Food and Drug Administration is my guide, the Adminis- 
trative Conference is rendering a most valuable service in improving federal 
administrative procedures. We look forward to working with you in the future 
in other cooperative efforts to further improve our ability to serve the public. 
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B. (OM KUI N( K MFMRERS 

/. Arthur /•:. Hc*s. Deputy Commissioner, Social Security Administration, De- 
partment of Health. Ediieation and Welfare, March 8, lt>T'J : 

As you know. I have been a member of the Administrative Conferenee for 
over 2 years serving as one of two designees from the Department of Health, 
Education, and Welfare. During this period I have fieen the Conference grow 
in stature and develop the machinery to perform important services for the 
Federal (iovernment and the puhlie at largo. 

Through my part icipat ion and membership on the Committee on Informal 
Action. I have seen a numher of important studies completed that were spon- 
sored by the Conference. These cover individual agency problems as well as 
problems that are common to a number of agencies. The studies were subjected 
to the rigorous test of challenge and discussion by Committee members, to 
comment and consultation with interested agencies, and ultimately to action by 
the full Conference. In each instance I have felt that not only was the subject 
matter of the recommendations important to the rights of individual members 
of the public but the agreements achieved went beyond anything that one 
would normally have expected in the framework simply of agency-sponsored 
studies covering similar ground. 

The Conference record speaks for itself, hut T felt it might be of interest to 
you to have the reactions Of <>no participant. While there have been a number 
of Conference activities with which I did not fully agree, this is inherent in a 
democratic procedure. < >n balance. I think the Conference activity is beneficial 
to all three branches of the government. It provides a forum for bringing 
together the points of view and experience of many different individuals from 
organisations that would not necessarily otherwise be brought Into consensus, 
and permits Issues to be tested against the judgments of a wide range of public 
and private adminwt rative experience. 

Of course, the membership, public and private, give generously of their personal 
time to assure the sinriss of this activity. Consultants, also, have been generous 
In their arrangements. I hope the scope of Conference activity can be expanded 
and will be supported with adequate funds. 

2. James T. Ram<v. Commissioner. Atomic Energy Commission, March 15, 1072: 

I am writing as one of the Charter Covernment members of the Administra- 
tive ContVrcme. and as a former Chairman of the Committee on Licenses and 
Authorizations for more than two years. I am especially pleased to see that the 
Administration has concurred in the recommendation of the Council and the 
Assembly and supports our legislative proposal to remove the ceiling on Con- 
ferenee appropriations. 

I have been impressed by the high calibre and utility of Conference recom- 
mendations, particularly as they relate to the proceedings of the Atomic Energy 
Commission. As you know, the Commission has established an Atomic Safety 
and Licensing Appeal Board along the lines of Recommendation 6; was most 
actively Interested In and aided by the proposal on licensing alternatives (Recom- 
mendation 15) and has taken steps to implement other recommendations, such 
as those involving discovery (Recommendation 21) and the Freedom of Informa- 
tion Act (Recommendation 24). 

We are particularly indebted to the Conference for the study that was 
made and the one under way in which research is being made for new tech 
nlquefl and procedures for the handling of complex technological questions such 
as those involved in our nuclear power plant licensing proceedings. It is this 
kind of in-depth scholarly work involving pressing problems of current interest 
which sustains the confidence we have in the Conference and the need to give 
i! the support necessary to its expanding role. 

C. OTHER PERSONS 

/. Honorable Chrt ffoli/h-hl. chairman Committee on Government Operations 
House of Representatives, November 10, 1971 : 

I am writing to express my thanks for the assistance which you provided 
to the Committee in its consideration of legislation to establish a Consumer 
Protection Agency. Your expert advice and counsel was most helpful to us as 
we considered the many complex administrative questions which this legislation 
involved. 

Although I was unable to be present when you testified at the Senate hear- 
ing on this subject, I read a copy of your testimony. My staflf informs me that 
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you made nu excellent presentation, and I want you to know how much I appre- 
ciate your contribution to the development of effective legislation. 

2. lhmnnthlc \ 'injiuiu II. Knnm r. Special Assistant to the President for Con- 
sumer Affairs, the White House, March 17, 1972 : 

It is a pleasure for me to take this opportunity to advise you and tlx* Adminis- 
trative Conference of the United States of the helpful and informed service 
which the Conference staff has furnished this office during the past year. 

A number of the consumer bills pending before Congress r:ii>»« subtle and 
sophisticated issues of administrative law and practice. You and members of 
your staff have been very helpful in advising us of your viewfl and sharing with 
us your expertise on many of these complicated problems. I particularly appre- 
ciate this service in light of your limited staff capabilities Clearly, on the 
basis of my experience with your office, I would strongly echo riie Administra- 
tion's support for legislation that would eliminate the appropriation coiling for 
the Conference and make several other changes of a technical nature in the 
Administrative Conference Act 

You and the other members of the Conference are to be commended for the 
outstanding manner in which your professional competence is brought to bear 
on important public issues. I know that enactment of this legislation will assist 
you in carrying on this important enterprise. 

S. Victor H. Kramer, Director, Institute for Public Interest Representation, 
Georgetown Cniversity Law Center. March !!."». 1972: 

The work of the Administrative Conference, I think, has made a very real 
contribution to the public's interest in improving the federal administrative 
process. As you know, I have had particular occasion as a public interest lawyer 
representing Clients who have intervened in adjudicative proceedings to call 
the Conference's Recommendation 28 to the attention of administrative agencies. 
While I am sure that that Recommendation, designed to ease the financial bur- 
dens of public interest organizations involved in federal administrative proceed- 
ings, eould safely have gone further than it did, I believe the Recommendat Ion 
N an innovative and helpful contribution to the public interest 

In addition to that. I have noted other reports and sialics of the Conference 
which have been most helpful, in my judgment. 

I hope that the value of the work of the Conference will be recognized by the 
Congress and that the Congress will be encouraged to continue and, if possible, 
expand its work. 



d. resolution of american bar association 

American Bar Association, 
Chirar/n, III., /\ t f ruar>, IS. /.Q?>. 

Hon. James O. Eastland, 

chairman, Committee on the Judiciary, 

U.S. Senate, Washington, D.C. 

DSAB Senator Eastland: At its mid-year meeting on February 5, 1972, the 
Council of the Section of Administrative Law of the American Bar Association 
adopted a resolution pertaining to the funding of the Administrative Conference 
of the United States, a matter which, I understand, is now being considered by 
your Committee. 

The text of the resolution, and the accompanying report, are as follows : 

RESOLUTION 

Be it resolved that the Council of the Administrative Law Section of the 
American Bar Association recommends that the Administrative Conference Act 
be amended in the following respects : 

(1) That the provision with respect to the appropriation ceiling applicable 
to the Administrative Conference of the United States, 5 U.S.C. 576, be revised 
to authorize the appropriation of "such sums as may be necessary to carrv out 
the purposes of the Administrative Conference as set out by statute," and 

(2) That 5 U.S.C. 575 be amended to assure that the Administrative Con- 
ference has ample authority to contract, to engage consultants, to accept gifts 
and bequests, and to participate with other public and private agencies in studies 
and activities of mutual interest. 
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REPORT 

The Administrative Conference of the United States, during its initial years 
of operation, has demonstrated a significant potential for bringing about im- 
provements in the procedures and practices of the federal administrative 
agencies. The benefit from these improvements flows directly to the public in 
the form of more effective, fair, and efficient administrative proceedings. 

The steadily increasing volume of such proceedings and their increasing com- 
plexity, as a result of new concepts and functions, including greater public par- 
ticipation and the desire to increase the representation of the public interest 
in such proceedings, is substantially increasing the need for the development of 
improvements in the procedures and practices of the federal administrative 
agencies. The cost to the public of a failure adequately to provide for such 
development would be immense, both in terms of dollars and soci.i] justice. Given 
funding adequate to the magnitude of the task, the Administrative Conference 
of the United States can make a contribution of inestimable value in this area. 
The present level of funding for the Administrative Conference is inadequate 
and places a severe limitation on the effectiveness of the Conference to deal with 
such problems, and retention of a statutory ceiling on annual appropriations in 
the Act may severely impede the ability of the Conference to obtain funding 
sufficient to meet future program needs as they arise. 

It would also be desirable to clarify and broaden the authority of the Con- 
ference to contract for services, to utilize the services and facilities of others 
and to accept gifts an uncompensated services in order to permit the Conference 
to carry out its statutory purposes as effectively and efficiently as possible. 

Therefore, the Council of the Administrative Law Section of the American 
Bar Association urges the enactment of legislation to amend the Administrative 
Conference Act, 5 U.S.C. 571-576, as set forth in the above resolution. 

Your consideration of these views will be deeply appreciated. 
Sincerely yours, 

Milton M. Carrow. 
Chairman, Section of Administrative Law. 

Appendix B — Administrative Conference of the United States 

summary of recommendations and of progress toward their implementation 

Recommendation 1: Adequate hearing facilities {adopted December 10, 1968) 

Federal administrative agencies conduct thousands of public and evidentiary 
hearings each year in cities throughout the country. On many occasions these 
hearings have had to be conducted in grossly inadequate facilities. The recom- 
mendation seeks to deal with this problem by calling upon the General Services 
Administration, which has special responsibilities in this area, to establish cri- 
teria for hearing rooms, inventory the available supply, and establish procedures 
for making suitable hearing rooms available upon request to agencies which 
conduct hearings. 

In accordance with the recommendation, the General Services Administration 
classified and inventoried available hearing facilities throughout the nation. 
This initial effort was followed by an order of June 1970 which sets forth pro- 
cedures by which agencies may arrange for hearing facilities. The General 
Services Administration continues to add to its inventory of available space 
and, as new Federal buildings are authorized, recommends that hearing-room 
facilities be included in them. 

The continuing importance of providing adequate hearing rooms for Federal 
administrative hearings is evident. The ready availability of hearing rooms n 
each city permits an expeditious and efficient scheduling of cases, with less delay 
to the citizen and lower cost to the Government. The availability of a suitable 
hearing room enhances the dignity and quality of the proceeding and con- 
veniences its participants. The Conference plans to monitor the implementation 
of the recommendation by the General Services Administration by means of 
periodic surveys of agency experience in obtaining adequate hearing rooms. 

Recommendation 2: U.S. Government Organization Manual (adopted 
December 10, 1968) 

This recommendation was based upon a concern that the U.S. Government 
Organization Manual was not as useful as it could be because much of the text 



w;.s outdated and often uuinforma t i ve. The recommendation was designed to 
improve the Manual by a revision, updating and simplification ot Us ilesrni)- 
i lonfl Of :iLM-nry structure and activities. • 

\^ B result of the recommendation, the Office of the Federal Register, which 
publishes the Manna!, has made significant improvements in it. The descriptive 

statements of the various agencies have been revised in n covunon row and 

in Language more understandable to the average reader. A most useful addition 
is a highlighted box which provides the other, addres- and phone number where 
further information may be obtained. 

The recommendation has assisted the Office of the Federal Register in effec- 
unting a substantial improvement in this important publication. Members of 
the public are assisted in obtaining accurate and current information about the 
activities, structure ami personnel of all Federal agencies. 

R ( eomm< ndution 3: Parallel table of statutory authorities and rules {adopted 

December 10, 1968) 

For manv vears the Code of Federal Regulations has contained a table con- 
sisting of a list of citations to the United States Code in numerical order and a 
corresponding list of &F.R. Citations indicating the C.F.R. location of adminis- 
trative regulations which implement particular statutory provisions. The table 
has been Of limited usefulness because it has not been kept complete and current. 
The recommendation urged that the Office of the Federal Register remedy these 

deficiencies. 

The Office of the Federal Register advises that the parallel table of statutory 
authorities and rules is now complete and up-to-date. The Office plans to pub- 
licize the availability of the table to make it a more useful research aid. Lawyers 
;md others who have need for ready access to regulations which implement legis- 
lation now have a reliable reference source. 

Recommendation ): Consumer bulletin (adopted Deeember 10. I90R) 

While the Federal Register has great value as an official and pcrma?ient record 
of notices and actions of Federal agencies, its inevitable complexity and bulk 
interfere with its utility in providing information to diffuse and unorganized 
members of the general public such as consumers. The recumniendation cabled 
for the publication Of an easily understood summary of the many activities of 
the Federal Government of interest to consumer* 

The recommendation has been fully implemented. The Office of Consumer 
Affairs in the Executive < MhVe of the President began the bi-weekly publication 
Of Consumer Xeirs in April 1971. In February l!»7li the publieation was expanded 
by the inclusion of a Consumer Register which contains highlights of actions 
noticed in the Federal Register which are of particular interest to consumers. 
This publication, which i- written in simple, nontechnical, laymen's language, 
reaches an estimated audience of -joo.noo people and copies are distributed on 
,i free basis to Federal and State officials and legislators, to members of the press, 
and to consumer groups. 

Full Implementation of this recommendation has provided tbe general public 
w ith current information about Government programs and activities which vitally 

ftlfect their interests. 

}{re,,))i niendation .7; RepTi M /' ( Q i ion of the poor in muneu nil* tual. i >k/ of direet 
eonseqio )iee to than {adopted Dec e nf ie i ' l<>. t&G&b 

While Federal administrative agencies .are highly responsive to the views ami 
information thev receive, the administrative process his suffered because only 
the views of highly organized -roups, especially those which have a substantial 
economic interest in the proposed action, are consistently and ably presented. 
The views and interests of fbo poor, or of diffuse and unorganized groups such 
as consumers, have only rarely been heard in Federal administrative proceedings. 

This recommendation, which preceded recent discussion of legislation to create 
an independent Federal "consumer advocate." is primarily addressed to on- 
hancing the representation of the poor in agency rulemaking proceedings. It 
< alls upon agencies to revise and strengthen their procedures to assure that the 
views of poor persons are considered in administrative actions which affo-r 
them. It also calls for the establishment by statute of an organization to act as 
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»,, advocate on behalf ..f the l r in Federal nduiinNt rat ive proceedings and in 

judicial review ,,f administrative actions. 

■ \gencics which conduct proceedings affecting poor persons state that tiny 

are now Doaktna special efforts ko Bee that the rtwa ol the poor are fully re P re 
seated in these proceedings. In addition, a fcmnci) tit the National Office of Legal 
Serxi.es of the Office of Economic Oppoi -lunity is engaged in advocacy of tne 
interests nf the poor before administrative agencies and courts. 

The Administrative Conference has support. -d proposed legislation to eetaoiiBn 
'People's Counsel Corporation" (aee S. 3439. 91st Cong., reintroduced with 

amendments, S. 142:5. HLM Cons.), and to establish a Consumer Protection Agency 
to advocate the interest* „f consumers in Federal administ rat lve proceedings 
(see II K los:»,.-i. »*Jd Cong., passed by the House in li»71. and S. 1177. ir_M Cong.i. 
Icu Nation to provide for the establishment and funding of an independent 
Legal Services Corporation, which would be authorized to provide representa- 
tion to Indigent persona In administrative proceedings, has also been receiving 
a great deal of Congressional attention (see H.R. 8163; S. 2007. enacted by the 
Congress but vetoed by the President in 1971 ; S. 3010; S. 3193 ; and H.R. 12350). 

Although the specific form of the Conference's recommendation— the creation 
m| a "Poor People's Counsel" has not received wide support, the work of the 
Conference has had the effect of broadening the participation of the poor in 
Federal administrative proceedings. The voluntary RCtiOfl taken by many Fed- 
eral agencies and the likelihood of further legislation on this subject give promise 
Hint the views of the poor and of consumers will be presented in agency pro- 
ceedings, with resulting improvements in the decisionmaking process. 

Ueoommmdatf&n $: DtUffatten <>f final iatbionai authority subject to disere- 

tionury review by tin ayeney {adopted December 10, HWS) 

In some agencies with a substantial number of formal hearings-, agency heads 
devote a signithant portion Of their time to the review of routine ea>es Which 
BAVe little if any policy implications. This practice diverts the energies of agency 
heads from more important tasks and harms public and private interests by 
delaying the decision of eases. The Administrative Conference, after studying 
the experience of a few agencies with intermediate review boards or with certi- 
orari-type review nf hearing examiner decisions, concluded that other agencies 
should consider the adopt ion of these techniques. 

The recommendation calls upon agencies which have a substantial number 
of on-the-record proceedings to establish either an intermediate review board 
to hear .appeals from hearing examiner decisions, or. alternatively, to provide 
thai examiner decisions shall be final, subject to discretionary review by the 
agency heads. The recommendation supported the existing practices of the FCC, 
rCC and Patent Office, which had established intermediate review hoards, and 
of the CAB, which bad developed a certiorari procedure for the review of 
examiner decisions. The recommendation has been followed by the A EC, which 
has established an intermediate review board. The XLUH. with the support of 
tl M . Conference, has sought to persuade Congress to enact legislation which 
would accord greater finality to the decisions of its hearing examiners (see § 1 
of n. k 7152, Q2d Cong.. 1st Seas.). 

Agencies which have delegated greater decisional authority to subordinate 
boards and to hearing examiners have reported that the procedure results in more 
expeditions decisions of higher quality. Enhancing the status of hearing exam- 
iner decisions improves the morale of examiners and the quality of their work. 
The practice also relieves agency heads of the burden of deciding routine cases, 
allowing them to devote their attention to major regulatory policies and 
programs. 

Recommendation 7: Elimination of jurisdictional amount requirement in judicial 
rcrietr [adopted December 10, IOCS) 

Statutory provisions for judicial review of Federal agency actions at the 
instance of persons aggrieved do not recjuire that any specific amount of money 
he involved in the controversy. But in the case of so-called "non-statutory" 
review of agency action, the person aggrieved must sonietmes rely on a statutory 
provision, 5 U.S.C. § 1381(a), granting Federal courts jurisdiction to hear eases 
involving Federal amotions. }UU \ \ u sll ,. n ( . as es the plaintiff must satisfy the 
statutory requirement that the amount in controversy exceed SI 0.000. Since 
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there are some rights, such as citizenship or entitlement to a draft deferment, 
which arc not easily slated in monetary terms, the jurisdietionnl-amnunt require- 
nu n? serve! in this limited category of cases as an undesirable restriction on the 
availability of judicial review. 

The recommendation calls for the elimination of the jurisdictional-amount 
requirement in actions in United States district eonrts in whUsh the plaintiff seeks 
judicial review of the legality of Federal administrative action, ft is part of a 
series of three recommendations (Nos. 7, 9, and IS), all of which are designed 
to streamline and improve judicial review of administrative action by removing 
technical harrier that serve no useful purpose. 

Legislation to implement the recommendation was introduced in the tflst 
Congress (S. 3568) and hearings were held in May 1971. The bill has been rein- 
troduced in the 92d Congress (S. 598) and is under consideration by the Senate 
Committee on the Judiciary. Enactment of this legislation would improve 
judicial review by eliminating an unnecessary and unwarranted technicality 

Recommendation 8: Judicial review of Interstate Commerce Commission orders 
[ad<>]>h<l December JO, IMS) 

Unlike the orders of other independent regulatory agencies, orders of the 
Interstate Commerce Commission are reviewed by specially constituted three- 
judge United States district courts, with a right of direct appeal to the Supreme 
Court of the United States. This departure from the norm is undesirable for 
for several reasons: the burden and delay involved in the creation of a special 
three-judge court in each case; the enlarged possibilities of forum-shopping 
available to litigants; and the extra workload created for the Supreme Court 
by the statutory right of appeal. 

The recommendation calls for the elimination of judicial review of ICC 
orders by specially constituted three-judge district courts, and the substitution 
of the procedure aplieable to other independent regulatory agencies— a petition 
f<»r review in a United States Court of Appeals with review of its decision by 
the Supreme Court only by writ of certiorari. 

Legislation to implement this recommendation t S. n."it>7. 01st Cong.) has 
received substantial support But the inability of the Department of Justice and 
the Interstate Commerce Commission to agree on the details of the legislation 
has thus far blocked its enactment. The Senate Judiciary's Subcommittee on 
Improvement in Judicial Machinery is now considering this subject along with 
other issues relating to three-judge district courts. 

The existing procedure for judicial review of ICC orders places an unwa ranted 
and unnecessary burden on the Federal courts. Substitution of the review pro- 
cedures presently applicable to the other independent regulatory agencies would 
provide savings of time and expense. 

Recommendation 9: Statutory reform of the sovereign immunity doctrine 
(adopted October 21, 1969) 

The doctrine of sovereign immunity, which prevents suits against the United 
States except as Congress has consented to suit by statute, has never stood in 
the way of judicial examination of the constitutionality and lawfulness of the 
official actions of Federal officers. A variety of statutory review provisions 
authorize judicial review of many Federal administrative actions; and most 
of the remainder have been subject to judicial review in injunction and man- 
damus actions against the individual officer. A highly technical, confused and 
erratic body of law, however, sometimes prevents a Federal court from passing 
on the legality of Federal administrative action. The purpose of this recommen- 
dation is to remedy this injustice. 

The recommendation calls for legislation to eliminate the defense of sovereign 
immunity in actions in Federal courts in which it is claimed that a Federal 
agency or officer engaged in unlawful conduct. The recommendation would not 
affect the monetary liability of the United States, but deals only with specific 
relief. 

Hearings on legislation to implement the recommendation were held in May 
1971 (S. 3568. 91st Cong.), at which opposition was expressed by the Department 
of Justice, based on fears, in our view, exaggerated, that the legislation would 
produce a substantial amount of new litigation. The bill has been reintroduced 
in the 92d Congress and is under consideration by the Senate Committee on 
the Judiciary (S. 598). 
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The archaic, confused and erratic application of the ™™ e ^^ 
lrilll . tn ,, nr jm ii,inl irvirw of administrative action results in injustice to r to 
'nnVcTontos a highly ,e,„,,lenl issue unrelated to I :h, men s lu juduul 
determination. Officials of the tinted States, i^tfceii J*<**«» rf^fKS 
subject to judicial review, should not avoid judicial scrutiny of tne legaiuj 
of their actions by asserting this technical defense. 

Rreonnnendation 10: Judinal en foment of -rder^f /be^ational Labor 
Relations Board (adopted October 21, 1969) 

The orders of the National Labor Relations Board, unlike those of all other 
Federar^nistrative agencies, are not self-enfoivin^ I ho Board must, bMfr 
t^aSM l^^^ t0 obtain enforcement, and until enforcement is 

t uned no sanctions attach to violation. The effect of this anachronism is to 
e Xage employers or unions against whom Board orders are directed It >pe* 
none comiiliancc with a Board order solely for purposes of delay Requiring the 
, , t seek judicial review of orders which are not contested on the merits 
*so imposts an unnecessary workload both on the Board's staff and on the 
nln irly overburdened courts of appeals. 

The recommendation would make orders of the NLRB, Uk tho s < t otner 
Federal administrative agencies, automatically enforceable unless the person 
acainst whom the order is directed seeks to challenge the order in court. Leg* 
fat*on tc Timplement the recommendation I U.K. 7152, 920 Cong., 1st Sess.) has 
IniTiMu^^ bearings have been Hold. While ihe Legislation ihas received 
wide support, it is opposed by management interests and has not been reported 

0 %r°o f viding "hat NLRB orders take effect automatically unless challenged in 
court would result in the elimination of delay ^J^Jg^S!^ fwEZ!* 
orders and in savings of time and money to both the Board and the Federal 
courts. 

k *mm Mutton ft: Publication of a "Guide to Federal Reporting Requirements" 
{adopted October 21, 1969) 

There is no readilv available compendium of the thousands of reporting 
requirements that are contained in Federal statutes and regulations. This rec- 
ommendation urges the General Services Administration to publish a "Guide to 
Federal Reporting Requirements." similar in nature to the "Guide to Record 
Retention Requirements" which it now publishes. There is need for a complete 
and accessible compilation of these requirements. , iut J 

The General Services Administration has reported that work on this project 
has been deferred by reason of other priorities and lack of necessary manpower 
and funds. It is hoped that these obstacles will be overcome. Government 
efficiency would he improved by a greater working knowledge of Federal report- 
ing requirements. The elimination of unnecessary, excessive or duplicative filing 
requirements on private businesses and persons might result from such a 
compilation. 

Recommendation 12: Analutical subject indexes to selected volume* of the Code 
of Federal Regulations (adopted October .?/. 

The utility of the Code of Federal Regulations is impaired by the absence or 
inadequacy 'of subject-matter indexes which assist the reader in finding, the 
pertinent regulation for which he is searching. Since many regulations have the 
force of law and persons subject to them may be subject to sanctions for non- 
compliance, the adequacy of indexes to these regulations is not an unimportant 
matter. 

The recommendation calls upon each Federal agency, with the assistance of 
the Office of the Federal Register, to supply and improve the subject-matter 
indexes to the titles of C.F.R. which contain its regulations. The Office of the 
Federal Register reports that a number of agencies have improved their indexes, 
and that it is giving attention to more general methods of improving the indexing 
system. If this is done, the Code of Federal Regulations will better serve its 
basic purpose of informing members of the public of the requirements of law 
which they are required to observe. 
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Recommendation 13: Elimination of duplicative hearings in FA 1 safety decerti- 
fication cases {adopted October 2,9, WlM) 

Trier to May 1. 1070. an aircraft pilot 1 icon sod by tbo Fodoral Aviation Ad- 
ministration was entitled to two ovidontiary hearings before suspension or 
ro\ ncation of bis plot's certificate: a full hearing was held by the Federal 
Aviation Administration and tbon tlie pilot wa* also ontitlod to a trial do novo 
beforo the National Transportation Safety Board. The reeonnnendat ion Btged 
the elimination of w hearing before the FkA on the grounds that it was dupli- 
cative and unnecessary. 

Tbo recommendation was fully implemented when tbo Federal Aviation Ad- 
ministration adopted a regulation terminating, effective May 1, 1970, its pro- 
cedures for a formal hearing < see 3o Fed. Reg. t >l(!.V). Pilot de-cert ifioat ion hear- 
ings are now held only before the National Transportation Safety Board, 
although they are preceded by an FA A investigation and conference which pro- 
vides information to tbo pilot and an opportunity for settlement. 

The recommendation has resulted in the elimination of a wasteful and unneces- 
sary hearing without any sacrifice of procedural safeguards to affected pilots. 
The FAA reports that tbo new procedures are working well and that there lias 
been a reduction in the time and cost of processing enforcement actions, with 
resulting savings tn both the pilot and the agency. The National Transportation 
Safety Board reports that the elimination of the FAA formal hearing has served 
to expedite proceedings; has resulted in no prejudice to the rights and Interests 
of the airmen involved; and, although it has increased the workload of its 
examiners to some extent, the result is regarded as clearly in the public interest. 

Recommendation 1 ) : Compilation of statistics on administrative proceedings 
by Federal departments and agencies {adopted October 21, 1969) 

The Administrative Conference undertook in 1968 to continue the previous 
efforts of the temporary Conference of 1961-62 and of the Senate Judiciary 
Committee's Subcommittee on Administrative Practice and Procedure. This effort 
involved the compilation of elaborate statistics on administrative proceedings 
for the fiscal years 1901-190*6. The utility of the information collected was 
limited because of incompleteness, variations in reporting, and the inability of 
the Conference, with its limited resources, to analyze and evaluate the resulting 
data. On the basis of this experience, a determination was made that the en- 
deavor was not worth the effort that it entailed. It was believed that improve- 
ment of the statistics compiled and published by individual agencies would prove 
of greater benefit. 

The recommendation calls on each agency to compile and publish statistics 
adapted to its own needs but in conformance with certain minimum standards. 
In particular, each agency was requested to compile data indicating the number 
of proceedings of various types which it conducted and the time and manner of 
their disposition. 

Agency responses indicate general approval of the recommendation and an 
intention to comply. A number of agencies now are compiling and publishing 
more detailed statistics concerning their administrative proceedings. Recent 
reports received from some 34 Federal agencies, however, indicate the need for 
a much more elaborate effort in order to provide meaningful information about 
administrative caseloads and delays. This is especially true if any attempt is 
to be made to use statistical data as a basis for comparative evaluation of 
administrative delay and performance. 

Recommendation 15: Consideration of alternatives in licensing procedures 
(adopted October 21. 19(19) 

Social and technological changes in an increasingly complex world have created 
a new awareness of the interrelationship of many phenomena that were pre- 
viously considered separately. The preoccupation of some administrative 
agencies with a specific program mission and with their own past policies has 
sometimes resulted in a failure to place a developing problem in its broader 
social perspective. Scenic Hudson Preservation Conference v. Federal Power 
Commissi,,,,. 354 F. 2d f,98 (2d Cir. 1085), which requires an agency to explore and 
consider possible alternatives to the specific plan proposed bv an applicant, 
served as a useful reminder that an agency should not view its problems in a 
narrow perspective. 
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The recomnu mlMUon provides that agencies, f^^L^S^^^!^ 
should 
ass 
same 
designed 

' ,, Vr fl 1£S^ti5 , 2^trt-.n agency's ol.ignt.on to consider nMerna.lv.,, 
Including those l>eyond its authority to «H npon, has become more OtUcaJ UBO 

( ' -tin -i t of the National Km in.m...-ni..l l'..li-y Act of l-.H.JI. wlncl, iK'caiae 
, , ; . , im Oottrt decisions interpreting ami applying UN .•v.ronmental- 
i a t 't-statemeut procedure of that Act have raised ■ number of toportanl QW»- 

i l, ; „e now u.nler mnsi.lcrnt ion hy the Conferen.-e. There is iiee.1 to 

2 a proper bala.ne between adequate consideration of e:,ur,„,n,. n.ai tssues 
fn li. cnsi'ng proceedings and the necessity for relatively prompt diipotttlona In 
such proceedings. 

Recommendation 16: Elimination of certain exemptions ****** APA rMle ' 
making requirements (adopted October 21, 1969) 

Section 4 of the Administrative Procedure Act, 5 U.S.C. § 553, exempts from 
its noii. rami comment rulemaking provisions rules "relating to . . puh u- prop- 
erty loans, grants, benefits, or contracts." Whatever the original just il.cation 
for these exemptions, it is now apparent that the general public has a vital 
Latere*! In the promulgation and ContSnl of general regtilat ions governing s^i.^h 
matters as the use ami disposition of publie land, the terms on which individuals 
contract with the Federal Government, and their eligibility for grants and 

hl Tlu» tS recommendation calls for legislation to amend the Administrative Pro- 
cedure Act to delete these exemptions and. in the meantime, for agencies to 
comply voluntarily with APA rulemaking procedures in otherwise exempt 
proceed ings. 

The recommendation has been largely implemented by voluntary agency 
action with respect to regulations dealing with public property, loans, grants, 
and benefits. About 20 departments or agencies have published rules or policy 
Statement* which commit the agent to the use of notice-and-comment rulemaking 
procedures in these areas. Several agencies, however, including the Department 
of Defense, have been unwilling to adopt APA rulemaking procedures with 
rttpeti to rulemaking Involving Government contracts. Legislation which would 
implement the recommendation in its entirety has been introduced in the Con- 
gress (S. 1414, 92d Cong., 1st Sess.), but has not been enacted. 

The general principle is clear— rulemaking which is of vital interest to a large 
number of people should be accompanied by the notice-and-comment procedures 
of 5 U.S.C. § 558, unless, in accordance wltt that section, the agency finds that 
•n.t ice and public procedure are impracticable, unnecessary, or contrary to the 
public interest." The opportunity for the public to participate in rulemaking 
actions Ifl liMy to improve the quality at Hie rules as well as to increase their 
public acceptability. 

Recommendation 17: Recruitment and selection of hearing examiners: continuing 
training for Government attorneys and hearing examiners; creation of a center 
for continuing legal education, in Government {adopted October 22, 1969) 

The performance of the Federal administrative process is largely influenced 
hy the calibre and training of the lawyers who participate in this process. This 
recommendation is designed to improve the quality of the legal services provided 
to the Federal Government by dealing with three related subjects: (1) recruit- 
ment and selection of hearing examiners: (2) continuing legal training for Gov- 
ernment attorneys and hearing examiners ; and (3) the establishment of a center 
for continuing legal education in the Federal Government. 

With respect to the selection of hearing examiners, the Conference recommen- 
dation called for enlarging the base of recruitment by recognizing trial experience 
as one basis for qualification, experimental departure from the nolicy of selective 
certification of examiners in favor of a general register of eligibles, and experi- 
mental intern program to supplement direct appointment of examiners, and re- 
laxation of the requirements of the Veterans Preference Act. in the selection of 
examiners. The U.S. Civil Service Commission has adopted the first of these 
proposals. No plans are presently under way, however, to implement the 
remainder. 
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The Conference has worked with the Civil Service Commission to strengthen 
the Federal programs concerned with continuing training of lawyers and hearing 
examiners. The Commission has expanded and improved its programs in this 
area. Legislation to establish a "Federal Administrative Justice Center" to con- 
duct programs of continuing education was introduced and hearings held in May 
1970 (S. 3686, 91st Cong., 2d Seas.), and the legislation has been reintroduced in 
the 92d Congress (S. 597). The Civil Service Commission opposes the establish- 
ment of a separate agency to perform these functions. Whether or not this func- 
tion is placed in a new agency, continuing efforts are required to ensure that the 
Federal Government attracts and retains lawyers of the very highest ability. 

Recommendation 18: Parties defendant [adopt* 'd JHnet t 1970) 

Many Federal agencies cannot be sued in their own name and a person who 
seeks to obtain judicial review of their actions must take care to n:um> tho proper 
official as a party defendant. Technical defects of this kind have occasionally pre- 
cluded judicial review of an otherwise meritorious case. The recommendation is 
designed to clarify and simplify the law of parties defendant to preclude dismissal 
of just cases on this ground. 

The recommendation has been combined in a legislative proposal with recom- 
mendations 7 and 9, dealing respectively with the jurisdictional amount require- 
ment and sovereign immunity as a harrier to judicial review of administrative 
action. Hearings have been held on the legislation (S. 3568, 91st Cong.) and the 
bill, reintroduced in the 92d Congress (S. 598), is under consideration by the 
Senate Committee on the Judiciary. There is general acceptance of the provisions 
of this legislation which deal with jurisdictional amount (Recommendation 7) 
and parties defendant (Recommendation IS) ; only the aspects relating to sov- 
ereign immunity (Recommendation 9) are opposed by the Department of Justice. 

Be commendation 19: SEC no-action letters under section k of the Securities Act 

of 1933 (adopted June 2, 1970) 

There is a tendency on the part of some administrative agencies to maintain 
flexibility and centralized discretion by refraining from publishing rules, stand- 
ards and even decisions. At the extreme, a regime of "secret law" may result in 
inconsistent decisions, failure to articulate standards, and inability of affected 
persons or the public to know and evaluate the policy choices that an agency has 
made. The Committee on Informal Action of the Administrative Conference has 
undertaken a series of studies of the exercise of discretion by particular agencies ; 
and this was the first formal recommendation to result from this effort. 

The recommendation called upon the Securities and Exchange Commission to 
promulgate rules setting forth the legal interpretations, policies and standards 
which guide its discretion in determining registration obligations in the issuance 
of "no-action letters" ; to summarize and make public its more important "no- 
aetion" rulings; to discontinue the issuance of such letters in routine situations; 
and to publicize the significant aspects of all future "no-aetion M letters, subject 
to deletion of confidential information. 

In December 1970, in partial response to the recommendation, the SEC adopted 
procedural rules under which most "no-action letters'' and other interpretative 
ruling became publicly available (35 Fed. Reg. 11779). Subsequentlv, the SEC 
promulgated standards which eliminate the need for letter rulings 'in a large 
number of situations (Rule 144. effective April 15, 1972. SEC Release No. 52281 i. 

The publication of individual rulings and the adoption of rules of general ap- 
plicability inform the public of the requirements that the agency plans to impose 
on private conduct. The availability of this information also eliminates many 
individualized requests for interpretive advice which would otherwise need to 
be handled. This recommendation of the Conference has made more information 
available to the public while reducing substantially the number of requests for 
•Wee which the SEC staff must handle. 

Recommendation 20: Summary decision in arjency adjudication 
{adopted June .?. 1970) 




Trial procedures, which are time-consuming and expansive, are appropriate 
only for contested issues of fact. Adjudicatory proceedings which turn on ques- 
tions of law or policy are appropriately decided on the basis of briefs or oral argu- 
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This recommendation adapts for the use of administrative agencies the success- 
ful "summary judgineut" techniques of Federal courts and of some agencies. The 
recommendation urges agencies to avoid unnecessary evidentiary hearings where 
no genuine issue of material fact exists by adopting suggested procedures for sum- 
mary decision. 

A number of Federal agencies were employing summary decision procedures 
with success prior to the adoption of this recommendation. Others have subse- 
quently adopted procedural rules implementing the regulation. For example, the 
Federal Communications Commission (37 Fed. Reg. 7504) and the Occupational 
Safety and Health Review Commission (49 C.F.R. 1100.45) have recently done so. 

Unnecessary time and expense can be eliminated through the adoption of mod- 
ern procedural devices which expedite the handling of proceedings without sac- 
rificing the citizen's right to a full hearing on contested issues of fact. 

Recommendation 21: Discovery in agency adjudication (adopted June 2, 1970) 

The provision of information to the participants in an adjudicatory proceeding 

has an important baring on the quality and length of a tral. The availability 
of broad discovery under the Federal Rules of Civil Procedure, while it may 
sometimes be productive of delay or expense, is generally viewed as an important 
factor in expediting trials and producing relevant facts on which a just result 
m.i.v be reached. Discovery may operate as a similarly valuable tool in adminis- 
trative adjudication, despite the greater variety of administrative functions 
which involve formal hearings. 

The recommendation calls upon each agency that conducts evidentiary hear- 
ings subject to the Administrative Procedure Act to adopt minimum discovery 
procedures, including provisions with respect to: prehearing conferences, ex- 
change of witness lists and evidentiary exhibits, depositions, written interroga- 
tories, requests for admissions, production of documents, protective orders and 
subpoenas. 

A number of agencies have implemented the recommendation in whole or in 
part. For example, the Atomic Energy Commission, Federal Maritime Commission, 
Occupational Safety and Health Review Commission, and the Postal Rate Com- 
mission have adopted or revised procedural rules in accordance with the recom- 
mendation. 

The liberal rules of discovery in civil litigation in United States district courts 
have demonstrated that discovery is a valuable tool for getting at the truth. While 
there are some special problems in adapting liberal discovery to the entire uni- 
verse of administrative adjudication, major benefits will accrue in terms of 
shortened records and more sharply focused hearings if detailed information is 
provided in advance of trial. 

Recommendation 22: Practice and procedures under the Renegotiation Act of 

1951 {adopted June 2, 1970) 

The Federal Government is now the purchaser of a substantial portion of the 
goods and services produced by the economy. The fairness and appropriateness 
of the procedures applied to those who deal with the Federal Government Is 
therefore a matter of great importance. This recommendation deals with the prac- 
tices and procedures which have arisen under the Renegotiation Act of 1951. 

The recommendation calls upon the Renegotiation Board to publicize its cri- 
teria for making excess-profit determinations, to provide contractors with rea- 
soned decisions, and to make the performance reports of procurement agencies 
available to contractors. An accompanying resolution suggests that the Tax Court 
revise the rules governing the burden of proof in judicial review of renegotiation 
determinations. 

The Renegotiation Board substantially complied with the recommendation in 
early 1971 (see 36 Fed. Reg. 3807). Its new rules provide for the availability of 
performance reports, agreements and orders determining excess profits, state- 
ments of facts and reasons, and letters not to renegotiate. 

Jurisdiction of judicial review of renegotiation cases was transferred to the 
U.S. Court of Claims by statute in 1071. Tn Lykes Bro*. Stramnhip Co r n r x 
United Ztatr* (Ct. CI.. No. 504-71. May 12. 1072). the Court of Claims held that 
the Government had the burden of proving, by a preponderance of the evidence 
that the plaintiff realized excessive profits. The decision fullv implements the 
Conference resolution. * F ^rm» me 
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The renegotiation process has important effects on the thousands of business- 
men who provide services or materials to the Federal Government. A more open 
procedure will have important benefits in eliminating uncertainty and informing 
the public. 

Recommendation 2S: Interlocutory appeal procedures (adopted May 7, 1971) 

An immediate appeal to agency heads from a procedural or other ruling of a 
presiding officer tends to disrupt and delay the proceeding. On the other hand, an 
occasional interlocutory appeal may shortcut a lengthy hearing by providing an 
early determination of a central question of law or policy. Interlocutory appeal 
procedures for agency review of rulings by presiding officers must balance the 
advantages derived from prompt correction of an erroneous ruling against in- 
terruption of the hearing process and other costs of piecemeal review. In general, 
interlocutory appeals should be permitted only in exceptional situations. 

The recommendation urges agencies which have a substantial volume of adjudi- 
catory proceedings to adopt procedures which permit interlocutory appeals only 
in very limited circumstances. Except in extraordinary circumstances, the allow- 
ance of an interlocutory appeal should not operate to stay the proceeding. 

Agency responses indicate that agencies which have a substantial number of 
formal adjudications have adopted procedures, in accordance with the recom- 
mendation, which restrict interlocutory appeals. The Federal Communications 
Commission, for example, recently has adopted such a rule. 

Reduction in the number of interlocutory appeals will expedite administrative 
trials and improve the process by vesting more authority in Federal hearing 
examiners, who are in the best position to control the proceeding. 

Recommendation 2! t : Principles and guidelines for implementation of the Freedom 
of Information Art (adopted May 7, 1971) 

The Freedom of Information Act of 1966, 5 U.S.C. § 552, was a major step in 
assuring that disclosure rather than secrecy would govern the activities of the 
Federal Government. This recommendation, which is in three parts, is designed 
to implement the Act by the establishment of procedures which will make infor- 
mation subject to disclosure under the Act more readily available to the public. 

The first part of the recommendation sets forth general principles which call 
on agencies to adopt liberal policies in making information available to the public 
under the Freedom of Information Act. The second part sets forth detailed guide- 
lines as a model of the kinds of procedures that would implement these general 
principles. Finally, the recommendation proposes the establishment of an inter- 
agency committee to establish Government-wide criteria for fees charged for 
provision of information. 

Nearly all major Federal agencies have indicated substantial compliance with 
the general principles contained in the recommendation. A number of agencies, 
Inclffrtift? the Civil Aeronautics Board, the General Services Administration, and 
the TVS. Information Agency, have adopted regulations complying fully with the 
model procedures. Many other agencies have the guideline procedures under 
active stud v. The Conference has also worked closely with the Subcommittee on 
Foreign Operations and Government Information of the House Committee on 
Government Operations, which has been holding extensive hearings on agency 
compliance with the Freedom of Information Act. 

The public interest has been advanced by the more ready availability to the 
public of information about the Federal Government and its activities. The work 
of the Administrative Conference in this area has contributed to a greater com- 
plianee on the part of Federal agencies with the letter and spirit of the Freedom 
of Information Act. 

Recommendation 25: Articulation of agency policies (adopted May 7, 1971) 

A major criticism of Federal administrative agencies in recent years has been 
their failure to articulate and publish the standards and policies employed in the 
effectuation of their statutory responsibilities. This recommendations, recognizing 
the desirability of agencies making their policies public to the greatest extent 
practicable, calls upon each agency which takes actions affecting substantial pub- 
lic or private rights to state the standards that guide its determinations and to 
make them readily available to the public. 
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While tin* recommondat ion is hortatory in nature, many agencies have indicated 
that they are taking steps to state the standards that govern their actions through 
flu- publication of manuals, rules, decisions, etc. Several agencies have suhmitted 
specific illustrations of instances in which policies have been articulated. The rec- 
ommendation, along with other activities of the Conference that have increased 
public awareness of agency policies, may result in greater citizen confidence in 
the integrity of agency actions. 

Recommendation 20: Minimum procedures fnr agencies administering 
discretionary grant programs (adnpted May 7, 197 1 ) 

Federal agencies that administer grant programs have employed disparate and 
sometimes inadequate procedures to notify applicants of available programs and 
funds, the policies tor awarding grants, and the actions taken on the applica 
tions. The increasing importance of grant programs to public institutions and 
private groups makes the procedures by which these programs are administered 
a matter of great public concern. 

The recommendation calls upon agencies which administer discretionary grant 
programs to adopt minimum procedures which include : public notice of the avail- 
ability of funds; development of criteria for selection between competing appli- 
cants ; and notification to applicants of the actions taken upon their applications 
and requests. 

While the recommendation is hortatory in character, the major agencies that 
administer grant programs, including the Departments of Agriculture, Defense, 
II EW and IITJD, have reported that they have or will adopt procedures which 
implement the recommendation. The Department of Transportation, Atomic 
Energy Commission, Small Business Administration and the Veterans' Admin- 
istrntion state that they are now in full compliance. Implementation of this rec- 
ommendation will improve the fairness of Federal grant programs by providing 
better information concerning grant programs and policies and by allowing all 
applicants to compete on more equal terms for grant funds. 

Recommendation 27: Procedures of the Immigration and Naturalization Service 
in respect to change-of-status applications (adopted December 6, 1971) 

Decisions to change the status of aliens made by the Immigration and Naturali- 
zation Service are of enormous importance to thousands of aliens affected by these 
actions. An extensive study of this discretionary function, conducted with the 
full cooperation of the Service, produced suggestions for improving the procedural 
aspects of the program, a number of which have already been implemented by the 
Service. It also disclosed that lack of guidance as to decisional norms often results 
in inconsistent decisions. 

The recommendation calls upon the Immigration and Naturalization Service to 
establish rules and standards to guide decision of change-of-status cases, and to 
publish these standards as well as the opinion in significant cases. Public avail- 
ability of administrative manuals and handbooks and of precedential decisions 
is also urged. 

The recommendation was formally transmitted to the Attorney General and the 
Commissioner of the Immigration and Naturalization Service in December 1971 
with a request for a status report in June 1972. Adoption of the recommendation 
by the Service would result in fairer procedures and more consistent decisions 
in this important administrative program. 

Recommendation 28: Public participation in administrative hearings 
(adopted December 6, 1971 ) 

Private individuals and citizen organizations, often representing those without 
a direct economic or personal stake in the outcome, are increasingly seeking to 
participate in administrative proceedings in order to protect interests and to 
present views not otherwise adequately represented. Agency decisionmaking ben- 
efits from the additional perspective provided by informed public participation, 
provided the agency maintains control of the proceeding and does not permit un- 
due delay. This recommendation is designed to make public participation in Fed- 
eral administrative hearings meaningful and effective without impairing the 
agency's performance of its statutory obligations. 

The recommendation encourages agencies to allow persons whose interests or 
views are relevant and not otherwise represented to participate in administrative 
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proceedings. The recommendation treats in detail with selection of intervenors, 
scope of participation to be allowed, reasonable limits on participation, and 
methods of informing the public about proceedings in which participation may be 
desired. Agencies are also urged to adopt procedures to minimize the costs of 
public participation. 

The recommendation has been brought to the attention of all affected Federal 
agencies and is currently under study. It has received favorable attention in court 
decisions and Congressional hearings and from public interest law groups. Its 
adoption by all agencies would improve the quality of administrative decision- 
making by providing deciders with more and better information. Greater citizen 
acceptance of governmental decisions would also result if citizens were given an 
opportunity to participate in the making of those decisions. 

Recommendation 29: Rulemaking on a record by the Food and Drug 
Administration {adopted December 6, 1971) 

The Federal Food and Drug and Cosmetic Act requires the Food and Drug 
Administration (FDA) to hold a formal evidentiary hearing in connection with 
promulgation of certain types of rules of general applicability. While there is a 
widespread belief that these trial-type procedures are ill-adapted to the adoption 
of rules of general applicability, the failure of the FDA to follow procedures 
utilised by other administrative agencies to facilitate the handling of complex, 
multi-party proceedings has aggravated the problem. 

The recommendation urges FDA in its formal rule-making to make more 
effective use of procedural devices, such as prehearing conferences, discovery, 
and use of written testimony, that have been found effective in expediting the 
trial of protracted proceedings. Additional procedural safeguards, such as internal 
separation of functions and the prohibition of certain ex parte communications, 
are also recommended. 

The recommendation was transmitted to the Secretary of Health, Education 
and Welfare and the Commissioner of Food and Drugs shortly after its adoption, 
and they have concurred in the recommendation. The FDA has already imple- 
mented in full the portions of the recommendation dealing with separation of 
functions and ex parte communications, and has agreed to implement the remain- 
ing provisions over the next few months. 

Implementation of the recommendation will improve the handling of these 
formal proceedings within their present statutory framework. A recommendation 
scheduled for consideration by the Administrative Conference in June 1972 car- 
ries this subject a step further by urging the FDA and other agencies to utilize 
less cumbersome procedures in the adoption of rules of general applicability 
which are now formulated after lengthy trial-type procedures. 

Recommendation SO: Modification and dissolution of orders and injunctions 
(adopted December 6, 1971) 

Cease-and-desist orders issued by administrative agencies and injunctions 
obtained by agencies from the Federal courts in the enforcement of regulatory 
statutes have generally been permanent in duration. As a result of this practice, 
many orders and injunctions now outstanding that are decades old may serve no 
useful purpose and may cause unwarranted inconvenience and hardship to the 
persons against whom they are directed. 

The recommendation deals with this problem by urging each agency that issues 
a significant number of cease-and-desist orders to adopt a procedure whereby a 
person may request modification or vacation of a decree or order upon a showing 
that relief would be appropriate. The agency should also join in seeking court 
modification of such decrees and orders where appropriate. 

The recommendation is now under study by the agencies to which it applies. 
Adoption of the recommendation will ease occasional hardships resulting from the 
application of old and outmoded orders to private persons. 

Recommendation SI: Enforcement of standards in Federal arant-in-aid programs 
{adopted December 7, 1971) 

Federal agencies annually disburse billions of dollars in ffrants-in-aid to state 
and local governments and to private entities to subsidize activities in such areas 
as welfare, housing, transportation, urban development and renewal, law en- 
forcement, education, pollution control and health. While direct recipients of the 
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grant! are public and private bodies, the intended ultimate beneficiaries of the 
grant program* are private persons. The administration of these programs has 
Buffered from the lack of a complaint procedure with respect to non-compliance 
willi federal Standards and from the absence <>r an.v sanctions for non-compliance 
other than the extreme measure of a total cut-off of funds. 

This recommendation, which has application only to agencies having substan- 
tial grant programs, proposes the establishment of publicized complaint-handling 
procedures to bring to light detlciences in the programs and I lie development of 
sanctions to assure compliance with Federal standards by grantees. Use of a 
range of sanctions to enforce Federal standards, including the imposition of spe- 
cial conditions or remedial steps, public disclosure of non-compliance, and the 
partial disallowance of funds, are encouraged. 

The recommendation has been brought to the attention of applicable Federal 
agencies and is currently under active study. The largest Federal grant-making 
agency, the Department of Health, Education, and Welfare, is undertaking a 
careful review ot* the recommendation. 

Recommendation [82-85,] adopted J une 8-9, 1972. — Four recommendations were 
adopted at the Seventh Plenary Session of the Administrative Conference, held 
June s ( .K 1!>7*J. These recommendations are being scut to the agencies affected 
with a request that they provide a report on the status of implementation before 
the next Assembly meeting in December. A brief statement of the objectives of 
the recommendations follows : 

Recommendation 82: Broadcast of agency proceedings. — The recommendation 
calls upon agencies to establish policies with respect to broadcast of agency pro- 
ceedings and encourages broadcast coverage or proceedings involving issues of 
broad public interest, subject to appropriate limitations and controls to prevent 
disruption and protect witnesses. A dissenting statement of some members of the 
Council takes issue with the assumptions on which the recommendation is based. 

Recommendation 83: Conflict-of-interest problems in dealing with natural re- 
sources of Indian tribes.— Legal disputes involving land and water rights of 
American Indians have resulted in serious conflict-of-interest problems for agen- 
cies charged with the dual responsibility of carrying out public programs and 
acting as trustee for Indian interests. The recommendation urges the enactment 
of legislation that would alleviate this conflict-of-interest by providing Indians 
with independent legal counsel to protect their claims to natural resources Prior 
to the enactment of such legislation, the Departments of Justice and the Interior 
are urged to take administrative steps to ameliorate existing conflict-of-interest 
problems. 

Recommendation 3 f f : Procedures of the U.S. Board of Parole.— Determina- 
tions of the U.S. Board of Parole involving the grant, deferral or revocation of 
parole are of great importance to Federal prisoners and control more than 
two-thirds of the time served tinder Federal prison sentences. The recommenda- 
tion, baaed on an extensive study of the Parole Board, proposes a number of 
changes in existing procedures designed to produce greater fairness and con- 
sistency in Board decisions and greater confidence on the part of prisoners in 
the justice of the parole process. These changes include the right to rep- 
resentation, access to information in the file, and statement of reasons for 
Board decisions. 

Recommendation 35: Suspension and negotiation of rate proposals by Fed- 
end regulatory agencies. — This recommendation is concerned with the pro- 
cedure- by which the Civil Aeronautics Board, the Federal Communications 
Commission, the Federal Power Commission, and the Interstate Commerce 
Commission suspend and investigate newly filed rate proposals. The recommen- 
dation, in addition to calling for improved procedures in connection with rate 
suspensions, deals with the manner in which rate proposals are disposed of by 
means of negotiation or settlement. 
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Appendix C — Administrative Conference Budget Allocation 
by Object Classification 

[In thousands of dollars) 

Fiscal year Fiscal year Fiscal year 

1972 1973 1974 

Identification code estimate estimate estimate 
Personnel compensation: 

11.1 Permanent positions 234 241 300 

11.3 Positions other than permanent 30 35 50 

11. 5 Other personnel compensation 

11.8 Special personal services payments.. (30) (35) (50) 

Total personnel compensation 

Personnel benefits: 

12.1 Civilian.. 19 19 24 

13. 0 Benefits for former personnel 

21.0 Travel and transportation of persons (15) 29 (15) 30 (20) 40 

22. 0 Transportation of things 

23.0 Rent, communications, and utilities 20 22 28 

24.0 Printing and reproduction 5 15 25 

25.0 Other services (45) 62 (60) 77 (100) 120 

26.0 Supplies and materials. 8 9 10 

31.0 Equipment 1 2 3 

32. 0 Lands and structures ; 

33. 0 I nvestmcnts and loans 

41. 0 Grants, subsidies, and contributions 

42. 0 I nsurance claims and indemnities 

43. 0 I nterest and dividends 

44.0 Refunds 

Direct research (90) (110) (170) 

99.0 Total obligations 408 450 60 
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